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(1) The term ‘““direct costs’ means
those expenditures an Activity actually
makes in searching for, reviewing (in
the case of commercial requesters), and
duplicating documents to respond to a
FOIA request. Direct costs include, for
example, the salary of the employee
performing the work (the basic rate of
pay for the employee plus 16 percent of
that rate to cover benefits), and the costs
of operating duplicating machinery. Not
included in direct costs are overhead
expenses such as costs of space, heating
or lighting the facility in which the
records are stored.

(2) The term “search’ includes all
time spent looking, both manually and
electronically, for material that is
responsive to a request. Search also
includes a page-by-page or line-by-line
identification (if necessary) of material
in the record to determine if it, or
portions thereof are responsive to the
request. Activities should ensure that
searches are done in the most efficient
and least expensive manner so as to
minimize costs for both the Activity and
the requester. For example, Activities
should not engage in line-by-line
searches, when duplicating an entire
document known to contain responsive
information, would prove to be the less
expensive and quicker method of
complying with the request. Time spent
reviewing documents in order to
determine whether to apply one or more
of the statutory exemptions is not search
time, but review time.

(3) The term “duplication’ refers to
the process of making a copy of a
document in response to a FOIA
request. Such copies can take the form
of paper copy, microfiche, audiovisual,
or machine-readable documentation
(e.g., magnetic tape or disc), among
others. Every effort will be made to
ensure that the copy provided is in a
form that is reasonably useable, the
requester shall be notified that the copy
provided is the best available and that
the Activity’s master copy shall be made
available for review upon appointment.
For duplication of computer-stored
records, the actual cost, including the
operator’s time, shall be charged. In
practice, if an Activity estimates that
assessable duplication charges are likely
to exceed $25.00, it shall notify the
requester of the estimate, unless the
requester has indicated in advance his
or her willingness to pay fees as high as
those anticipated. Such a notice shall
offer a requester the opportunity to
confer with Activity personnel with the
object of reformulating the request to
meet his or her needs at a lower cost.

(4) The term “‘review’’ refers to the
process of examining documents located
in response to a FOIA request to

determine whether one or more of the
statutory exemptions permit
withholding. It also includes processing
the documents for disclosure, such as
excising them for release. Review does
not include the time spent resolving
general legal or policy issues regarding
the application of exemptions. It should
be noted that charges for commercial
requesters may be assessed only for the
initial review. Activities may not charge
for reviews required at the
administrative appeal level of an
exemption already applied. However,
records or portions of records withheld
in full under an exemption, which is
subsequently determined not to apply,
may be reviewed again to determine the
applicability of other exemptions not
previously considered. The costs for
such a subsequent review would be
properly assessable.

(c) Fee restrictions. No fees may be
charged by any Army Activity if the
costs of routine collection and
processing of the fee are likely to equal
or exceed the amount of the fee. With
the exception of requesters seeking
documents for a commercial use,
Activities shall provide the first two
hours of search time, and the first one
hundred pages of duplication without
charge. For example, for a request (other
than one from a commercial requester)
that involved two hours and fifteen
minutes of search time, and resulted in
one hundred and twenty-five pages of
documents, an Activity would
determine the cost of only ten minutes
of search time, and only five pages of
reproduction. If this processing cost was
equal to, or less than the cost to the
Activity for billing the requester and
processing the fee collected, no charges
would result.

(1) Requesters receiving the first two
hours of search and the first one
hundred pages of duplication without
charge are entitled to such only once per
request. Consequently, if an Activity,
after completing its portion of a request,
finds it necessary to refer the request to
a subordinate office, another Army
Activity or DoD Component, or another
Federal Agency for action their portion
of the request, the referring Activity
shall inform the recipient of the referral
of the expended amount of search time
and duplication cost to date.

(2) The elements to be considered in
determining the ““cost of collecting a
fee” are the administrative costs to the
Activity of receiving and recording a
remittance, and processing the fee for
deposit in the Department of Treasury’s
special account. The cost to the
Department of Treasury to handle such
remittance is negligible and shall not be

considered in the Activity’s
determinations.

(3) For the purposes of these
restrictions, the word ‘‘pages’ refers to
paper copies of a standard size, which
will normally be “8%2 x 11" or “11 x
14”. Thus, requesters would not be
entitled to 100 microfiche or 100
computer disks, for example. A
microfiche containing the equivalent of
100 pages or 100 pages of computer
printout, however, might meet the terms
of the restriction.

(4) In the case of computer searches,
the first two free hours will be
determined against the salary scale of
the individual operating the computer
for the purposes of the search. As an
example, when the direct costs of the
computer central processing unit, input-
output devices, and memory capacity
equal $40.00 (two hours of equivalent
search at the clerical level), amounts of
computer costs in excess of that amount
are chargeable as computer search time.
In the event the direct operating cost of
the hardware configuration cannot be
determined, computer search shall be
based on the salary scale of the operator
executing the computer search.

(d) Fee waivers. Documents shall be
furnished without charge, or at a charge
reduced below fees assessed to the
categories of requesters when the
Activity determines that waiver or
reduction of the fees is in the public
interest because furnishing the
information is likely to contribute
significantly to public understanding of
the operations or activities of DA and is
not primarily in the commercial interest
of the requester. '

(1) When assessable costs for a FOIA
request total $15.00 or less, fees shall be
waived automatically for all requesters,
regardless of category.

(2) Decisions to waive or reduce fees
that exceed the automatic waiver
threshold shall be made on a case-by-
case basis. Disclosure of the information
“is in the public interest because it is
likely to contribute significantly to
public understanding of the operations
or activities of the Government.”

(i) Activities should analyze whether
the subject matter of the request
involves issues that will significantly
contribute to the public understanding
of the operations or activities of DA or
DoD. Requests for records in the
possession of the Army or DoD, which
were originated by non-government
organizations and are sought for their
intrinsic content, rather than
informative value, will likely not
contribute to public understanding of
the operations or activities of either DA
or DoD. An example of such records
might be press clippings, magazine



9246

Federal Register/Vol. 71, No. 35/ Wednesday, February 22, 2006/Rules and Regulations

articles, or records forwarding a
particular opinion or concern from a
member of the public regarding an
Army or DoD activity. Similarly,
disclosures of records of considerable
age may or may not bear directly on the
current activities of either DA or DoD;
however, the age of a particular record
shall not be the sole criteria for denying
relative significance under this factor. It
is possible to envisage an informative
issue concerning the current activities of
DA or DaD, based upon historical
documentation. Requests of this nature
must be closely reviewed consistent
with the requester’s stated purpose for
desiring the records and the potential
for public understanding of the
operations and activities of DA or DoD.

(ii) The informative value of the
information to be disclosed requires a
close analysis of the substantive
contents of a record, or portion of the
record, to determine whether disclosure
is meaningful, and shall inform the
public on the operations or activities of
DA or DoD. While the subject of a
request may contain information that
concerns operations or activities of DA
or DoD, it may not always hold great
potential for contributing to a
meaningful understanding of these
operations or activities. An example of
such would be a previously released
record that has been heavily redacted,
the balance of which may contain only
random words, fragmented sentences, or
paragraph headings. A determination as
to whether a record in this situation will
contribute to the public understanding
of the operations or activities of DA or
DoD must be approached with caution,
and carefully weighed against the
arguments offered by the requester.
Another example is information already
known to be in the public domain.
Disclosure of duplicative, or nearly
identical information already existing in
the public domain may add no
meaningful new information concerning
the operations and activities of DA or
DoD.

(iii) The contribution to an
understanding of the subject by the
general public is likely to result from
disclosure that will inform, or have the
potential to inform the public, rather
than simply the individual requester or
small segment of interested persons.
The identity of the requester is essential
in this situation in order to determine
whether such requester has the
capability and intention to disseminate
the information to the public. Mere
assertions of plans to author a book,
researching a particular subject, doing
doctoral dissertation work, or indigence
are insufficient without demonstrating
the capacity to further disclose the

information in a manner that will be
informative to the general public.
Requesters should be asked to describe
their qualifications, the nature of their
research, the purpose of the requested
information, and their intended means
of dissemination to the public.

(iv) Activities must differentiate the
relative significance or impact of the
disclosure against the current level of
public knowledge, or understanding,
which exists before the disclosure. In
other words, will disclosure on a
current subject of wide public interest
be unique in contributing previously
unknown facts, thereby enhancing
public knowledge, or will it basically
duplicate what is already known by the
general public? A decision regarding
significance requires objective
judgment, rather than subjective
determination, and must be applied
carefully to determine whether
disclosure will likely lead to a
significant public understanding of the
issue. Activities shall not make value
judgments as to whether the information
is important enough to be made public.

(3) Disclosure of the information “is
not primarily in the commercial interest
of the requester.”

(i) If the request is determined to be
of a commercial interest, Activities
should address the magnitude of that
interest to determine if the requester’s
commercial interest is primary, as
opposed to any secondary personal or
non-commercial interest. In addition to
profit-making organizations, individual
persons or other organizations may have
a commercial interest in obtaining
certain records. Where it is difficult to
determine whether the requester is of a
commercial nature, Activities may draw
inference from the requester’s identity
and circumstances of the request.
Activities are reminded that in order to
apply the commercial standards of the
FOIA, the requester’s commercial
benefit must clearly override any
personal or non-profit interest.

(ii) Once a requester’s commercial
interest has been determined, Activities
should then determine if the disclosure
would be primarily in that interest. This
requires a balancing test between the
commercial interest of the request
against any public benefit to be derived
as a result of that disclosure. Where the
public interest is served above and
beyond that of the requester’s
commercial interest, a waiver or
reduction of fees would be appropriate.
Conversely, even if a significant public
interest exists, and the relative
commercial interest of the requester is
determined to be greater than the public
interest, then a waiver or reduction of
fees would be inappropriate. As

examples, news media organizations
have a commercial interest as business
organizations; however, their inherent
role of disseminating news to the
general public can ordinarily be
presumed to be of a primary interest.
Therefore, any commercial interest
becomes secondary to the primary
interest in serving the public. Similarly,
scholars writing books or engaged in
other forms of academic research, may
recognize a commercial benefit, either
directly, or indirectly (through the
institution they represent); however,
normally such pursuits are primarily
undertaken for educational purposes,
and the application of a fee charge
would be inappropriate. Conversely,
data brokers or others who merely
compile government information for
marketing can normally be presumed to
have an interest primarily of a
commercial nature.

(4) Activities are reminded that the
factors and examples used in this
section are not all inclusive. Each fee
decision must be considered on a case-
by-case basis and upon the merits of the
information provided in each request.
When the element of doubt as to
whether to charge or waive the fee
cannot be clearly resolved, Activities
should rule in favor of the requester.

(5) In addition, the following
additional circumstances describe
situations where waiver or reduction of
fees are most likely to be warranted:

(i) A record is voluntarily created to
prevent an-otherwise burdensome effort
to provide voluminous amounts of
available records, including additional
information not requested; or

(ii) A previous denial of records is
reversed in total, or in part, and the
assessable costs are not substantial (e.g.
$15.00—$30.00).

(e) Fee assessment. Fees may not be
used to discourage requesters, and to
this end, FOIA fees are limited to
standard charges for direct document
search, review (in the case of
commercial requesters) and duplication.

(1) In order to be as responsive as
possible to FOIA requests while
minimizing unwarranted costs to the
taxpayer, Activities shall adhere to the
following procedures:

(i} Eacﬁ request must be analyzed to
determine the category of the requester.
If the Activity determination regarding
the category of the requester is different
than that claimed by the requester, the
Activity should notify the requester to
provide additional justification to
warrant the category claimed, and that
a search for responsive records will not
be initiated until agreement has been
attained relative to the category of the
requester. Absent further category
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justification from the requester, and
within a reasonable period of time (i.e.,
30 calendar days), the Activity shall
render a final category determination,
and notify the requester of such
determination, to include normal
administrative appeal rights of the
determination. The requester should be
advised that, notwithstanding any
appeal, a search for responsive records
will not be initiated until the requester
indicates a willingness to pay assessable
costs appropriate for the category
determined by the Activity;

(ii) Requesters should submit a fee
declaration appropriate for the below
categories. Commercial requesters
should indicate a willingness to pay all
search, review and duplication costs.
Educational or Noncommercial
Scientific Institution or News Media
requesters should indicate a willingness
to pay duplication charges, if
applicable, in excess of 100 pages if
more than 100 pages of records are
desired. All other requesters should
indicate a willingness to pay assessable
search and duplication costs;

(iii) Activities must be prepared to
provide an estimate of assessable fees if
desired by the requester, While it is
recognized that search situations will
vary among Activities, and that an
estimate is often difficult to obtain prior
to an actual search, requesters who
desire estimates are entitled to such
before committing to a willingness to
pay. Should Activities’ actual costs
exceed the amount of the estimate or the
amount agreed to by the requester, the
amount in excess of the estimate or the
requester’s agreed amount shall not be
charged without the requester’s
agreement;

(iv) No Army Activity may require
advance payment of any fee; i.e.,
payment before work is commenced or
continued on a request, unless the
requester has previously failed to pay
fees in a timely fashion, or the agency
has determined that the fee will exceed
$250.00. As used in this sense, a timely
fashion is 30 calendar days from the
date of billing (the fees have been
assessed in wrltmg) by the Activity;

(v) Where an Activity estimates or
determines that allowable charges that a
requester may be required to pay are
likely to exceed $250.00, the Activity
shall notify the requester of the likely
cost and obtain satisfactory assurance of
full payment where the requester has a
history of prompt payments, or require
an advance payment of an amount up to
the full estimated charges in the case of
e uesters with no history of payment;

i) Where a requester has previously
falled to pay a fee charged in a timely
fashion (i.e., within 30 calendar days

from the date of the billing), the Activity
may require the requester to pay the full
amount owed, plus any applicable
interest, or demonstrate that he or she
has paid the fee, and to make an
advance payment of the full amount of
the estimated fee before the Activity
begins to process a new or pending
request from the requester. Interest will
be at the rate prescribed in 31 U.S.C.
3717, and confirmed with respective
Finance and Accounting Offices;

(vii) After all work is completed ona
request, and the documents are ready
for release, Activities may request
payment before forwarding the
documents, particularly for those
requesters who have no payment
history, or for those requesters who have
failed previously to pay a fee in a timely
fashion (i.e., within 30 calendar days
from the date of the billing;

(viii) The administrative time limits of
the FOIA will begin only after the
Activity has received a willingness to
pay fees and satisfaction as to category
determination, or fee payments (if
appropriate); and

ix) Activities may charge for time
spent searching for records, even if that
search fails to locate records responsive
to the request. Activities may also
charge search and review (in the case of
commercial requesters) time if records
located are determined to be exempt
from disclosure. In practice, if the
Activity estimates that search charges
are likely to exceed $25.00, it shall
notify the requester of the estimated
amount of fees, unless the requester has’
indicated in advance his or her
willingness to pay fees as high as those
anticipated. Such a notice shall offer the
requester the opportunity to confer with
Activity personnel with the object of
reformulating the request to meet his or
her needs at a lower cost.

(2) Commercial Requesters. Fees shall
be limited to reasonable standard
charges for document search, review
and duplication when records are
requested for commercial use.
Requesters must reasonably describe the
records sought.

(i) The term “‘commercial use” request
refers to a request from, or on behalf of
one who seeks information for a use or
purpose that furthers the commercial,
trade, or profit interest of the requester
or the person on whose behalf the
request is made. In determining whether
a requester properly belongs in this
category, Activities must determine the
use to which a requester will put the
documents requested. Moreover, where
an Activity has reasonable cause to
doubt the use to which a requester will
put the records sought, or where that
use is not clear from the request itself,

Activities should seek additional
clarification before assigning the request
to a specific category.

(ii) When Activities receive a request
for documents for commercial use, they
should assess charges, which recover
the full direct costs of searching for,
reviewing for release, and duplicating
the records sought. Commercial
requesters (unlike other requesters) are
not entitled to two hours of free search
time, nor 100 free pages of reproduction
of documents. Moreover, commercial
requesters are not normally entitled to a
waiver or reduction of fees based upon
an assertion that disclosure would be in
the public interest. However, because
use is the exclusive determining criteria,
it is possible to envision a commercial
enterprise making a request that is not
for commercial use. It is also possible
that a non-profit organization could
make a request that is for commercial
use. Such situations must be addressed
on a case-by-case basis.

(3) Educational institution requesters.
Fees shall be limited to only reasonable
standard charges for document
duplication (excluding charges for the
first 100 pages) when the request is
made by an educational institution
whose purpose is scholarly research.
Requesters must reasonably describe the
records sought. The term “‘educational
institution’ refers to a pre-school, a
public or private elementary or
secondary school, an institution of
graduate high education, an institution
of undergraduate higher education, an
institution of professional education,
and an institution of vocational
education, which operates a program or
programs of scholarly research. Fees
shall be waived or reduced in the public
interest if the criteria above have been
met.

(4) Non-Commercial Scientific
Institution Requesters. Fees shall be
limited to only reasonable standard
charges for document duplication
(excluding charges for the first 100
pages) when the request is made by a
non-commercial scientific institution
whose purpose is scientific research.
Requesters must reasonably describe the
records sought. The term “‘non-
commercial scientific institution” refers
to an institution that is not operated on
a “‘commercial” basis and that is
operated solely for the purpose of
conducting scientific research, the
results of which are not intended to
‘promote any particular product or
industry.

(5) Activities shall provide documents
to requesters for the cost of duplication

.alone, excluding charges for the first

100 pages. To be eligible for inclusion
in these categories, requesters must
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show that the request is being made
under the auspices of a qualifying
institution and that the records are not
sought for commercial use, but in
furtherance of scholarly (from an
educational institution) or scientific
(from a non-commercial scientific
institution) research.

(6) Representatives of the news media.
Fees shall be limited to only reasonable
standard charges for document
duplication (excluding charges for the
first 100 pages) when the request is
made by a representative of the news
media. Requesters must reasonably
describe the records sought.

(i) The term “‘representative of the
news media” refers to any person
actively gathering news for an entity
that is organized and operated to
publish or broadcast news to the public.
The term “news” means information
that is about current events or that
would be of current interest to the
public. Examples of news media entities
include television or radio stations
broadcasting to the public at large and
publishers of periodicals (but only in
those instances when they can qualify
as disseminators of “‘news’’) who make
their products available for purchase or
subscription by the general public.
These examples are not meant to be all-
inclusive. Moreover, as traditional
methods of news delivery evolve (e.g.,
electronic dissemination of newspapers
through telecommunications services),
such alternative media would be
included in this category. In the case of
“freelance’” journalists, they may be
regarded as working for a news
organization if they can demonstrate a
solid basis for expecting publication
through that organization, even though
not actually employed by it. A
publication contract would be the
clearest proof, but Activities may also
look to the past publication record of a
requester in making this determination.

ii} To be eligible for inclusion in this
category, a requester must meet the
criteria in paragraph (e) (6) (i) of this
section, and his or her request must not
be made for commercial use. A request
for records supporting the news
dissemination function of the requester
shall not be considered to be a request
that is for a commercial use. For
example, a document request by a
newspaper for records relating to the
investigation of a defendant in a current
criminal trial of public interest could be
presumed to be a request from an entity
eligible for inclusion in this category,
and entitled to records at the cost of
reproduction alone (excluding charges
for the first 100 pages).

(iii} “Representative of the news
media’” does not include private

libraries, private repositories of
Government records, information
vendors, data brokers or similar
marketers of information whether to
industries and businesses, or other
entities,

(7) All Other Requesters. Activities
shall charge requesters who do not fit
into any of the categories, fees which
recover the full direct cost of searching
for and duplicating records, except that
the first two hours of search time and
the first 100 pages of duplication shall
be furnished without charge. Requesters
must reasonably describe the records
sought. Requests from subjects about
themselves will continue to be treated
under the fee provisions of the Privacy
Act of 1974, which permit fees only for
duplication. Activities are reminded
that this category of requester may also
be eligible for a waiver or reduction of
fees if disclosure of the information is
in the public interest as defined in
paragraph (6) (ii) in this section.

(f) Aggregating requests. Except for
requests that are for a commercial use,
an Activity may not charge for the first
two hours of search time or for the first
100 pages of reproduction. However, a
requester may not file multiple requests
at the same time, each seeking portions
of a document or documents, solely in
arder to avoid payment of fees. When an
Activity reasonably believes that a
requester or, on rare occasions, a group
of requesters acting in concert, is
attempting to break a request down into
a series of requests for the purpose of
avoiding the assessment of fees, the
agency may aggregate any such requests
and charge accordingly. One slement to
be considered in determining whether a
belief would be reasonable is the time
period in which the requests have
occurred. For example, it would be
reasonable to presume that multiple
requests of this type made within a 30-
day period had been made to avoid fees.
For requests made over a longer period,
however, such a presumption becomes
harder to sustain and Activities should
have a solid basis for determining that
aggregation is warranted in such cases.
Activities are cautioned that before
aggregating requests from more than one
requester, they must have a concrete
basis on which to conclude that the
requesters are acting in concert and are
acting specifically to avoid payment of
fees. In no case may Activities aggregate
multiple requests on unrelated subjects
from one requester.

(g) Debt Collection Act of 1982 (Pub.
L. 97-365). The Debt Collection Act
provides for a minimum annual rate of
interest to be charged on overdue debts
owed the Federal Government.
Activities may levy this interest penalty

for any fees that remain outstanding 30
calendar days from the date of billing
(the first demand notice) to the
requester of the amount owed. The
interest rate shall be as prescribed in 31
U.S.C. 3717. Activities should verify the
current interest rate with respective
Finance and Accounting Offices. After
one demand letter has been sent, and 30
calendar days have lapsed with no
payment, Activities may submit the debt
to respective Finance and Accounting
Offices for collection pursuant to the
Debt Collection Act.

(h) Computation of fees. The fee
schedule shall be used to compute the
search, review (in the case of
commercial requesters) and duplication
costs associated with processing a given
FOIA request. Costs shall be computed
on time actually spent. Neither time-
based nor dollar-based minimum
charges for search, review and
duplication are authorized. The
appropriate fee category of the requester
shall be applied before computing fees.
DD Form 2086 (Record of Freedom of
Information (FOI) Processing Cost) will
be used to annotate fees for processing
FOIA information.

(i) Refunds. In the event that an
Activity discovers that it has
overcharged a requester or a requester
has overpaid, the Activity shall
promptly refund the charge to the
requester by reimbursement methods
that are agreeable to the requester and
the Activity.

§518.20 Collection of fees and fee rates.

(a) Collection of fees. Collection of
fees will be made at the time of
providing the documents to the
requester or recipient when the
requester specifically states that the
costs involved shall be acceptable or
acceptable up to a specified limit that
covers the anticipated costs. Collection
of fees may not be made in advance
unless the requester has failed to pay
previously assessed fees within 30
calendar days from the date of the
billing by the Activity, or the Activity
has determined that the fee will be in
excess of $250.

(b) Search time.

(1) Costs for manual searches.

Type Grade Hourly rate
Clerical .......... E9/GS 8 and 20
below.

Professional ... | 1-06/GS 9— 44
GS 15.

Executive ....... 07/ST/SL/ 75
SES~1 and
above.

Contractor ...... | oeevveeinnvnennin 44
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(2) Computer Search. Fee assessments
for computer search consists of two
parts; individual time (hereafter referred
to as human time), and machine time.

(i) Human time. Human time is all the
time spent by humans performing the
necessary tasks to prepare the job for a
machine to execute the run command.
If execution of a run requires monitoring
by a human, that human time may be
also assessed as computer search. The
terms ‘‘programmer/operator” shall not
be limited to the traditional
programmers or operators. Rather, the
ternis shall be interpreted in their
broadest sense to incorporate any
human involved in performing the
computer job (e.g. technician,
administrative support, operator,
programmer, database administrator, or
action officer).

(ii) Machine time. Machine time
involves only direct costs of the Central
Processing Unit (CPU), input/output
devices, and memory capacity used in
the actual computer configuration. Only
this CPU rate shall be charged. No other
machine related costs shall be charged.
In situations where the capability does
not exist to calculate CPU time, no
machine costs can be passed on to the
requester. When CPU calculations are
not available, only human time costs
shall be assessed to requesters. Should
Army Activities lease computers, the
services charged by the lesser shall not
be passed to the requester under the
FOIA.

(c) Duplication Costs.

Type Cost per page

(cents)
Pre-printed material .. | .02
Office Copy .ovveverenne .15
Microfiche ......cccccieee 25

Actual cost of dupli-
cating the tape,
disc or printout (in-
cludes operator's
time and cost of
the medium)

Computer copies
(tapes, discs or
printouts).

(d) Review Time Costs (in the case of
commercial requesters).

Type Grade Hourly rate
Clerical .......... E9/GS 8 and 20
below.
Professional ... | 01-06/GS 9— 44
GS 15.
Executive ....... 07/8T/SLY/ 75
SES-1 and
above.
Contractor ...... | eeveerviievicennn 44

(e) Audiovisual Documentary
Materials. Search costs are computed as
for any other record. Duplication cost is

the actual direct cost of reproducing the
material, including the wage of the
person doing the work. Audiovisual
materials provided to a requester need
not be in reproducible format or quality.
Army audiovisual materials are referred
to as “visual information.”

(f) Other Records. Direct search and
duplication cost for any record not
described above shall be computed in
the manner described for audiovisual
documentary material.

() Costs for Special Services.
Complying with requests for special
services is at the discretion of the
Activities. Neither the FOIA, nor its fee
structure cover these kinds of services.
Therefore, Activities may recover the
costs of special services requested by
the requester after agreement has been
obtained in writing from the requester to
pay for one or more of the following
services:

(1) Certifying that records are true
copies; and/or

2) Sending records by special
methods such as express mail, etc.

§518.21 Collection of fees and fee rates
for technical data.

(a) Fees for technical data. Technical
data, other than technical data that
discloses critical technology with
military or space application, if required
to be released under the FOIA, shall be
released after the person requesting
such technical data pays all reasonable
costs attributed to search, duplication
and review of the records to be released.
Technical data, as used in this section,
means recorded information, regardless
of the form or method of the recording
of a scientific or technical nature
(including computer software
documentation). This term does not
include computer software, or data
incidental to contract administration,
such as financial and/or management
information. Army Activities shall
retain the amounts received by such a
release, and it shall be merged with and
available for the same purpose and the
same time period as the appropriation

om which the costs were incurred in
complying with request. All reasonable
costs as used in this sense are the full
costs to the Federal Government of
rendering the service, or fair market
value of the service, whichever is
higher. Fair market value shall be
determined in accordance with
commercial rates in the local
geographical area. In the absence of a
known market value, charges shall be
based on recovery of full costs to the
Federal Government. The full costs shall
include all direct and indirect costs to
conduct the search and to duplicate the
records responsive to the request. This

cost is to be differentiated from the
direct costs allowable for other types of
information released under the FOIA.
DD Form 2086-1 will be used to
annotate fees for technical data. The
form is available through normal
publication channels.

(b) Waiver. Activities shall waive the
payment of costs described in paragraph
(a) of this section, which are greater
than the costs that would be required for
release of this same information if the
request is made by a citizen of the
United States or a United States
corporation, and such citizen or
corporation certifies that the technical
data requested is required to enable it to
submit an offer, or determine whether it
is capable of submitting an offer to
provide the product to which the
technical data relates to the United
States or a contractor with the United
States. However, Activities may require
the citizen or corporation to pay a
deposit in an amount equal to not more
than the cost of complying with the
request, which will be refunded upon
submission of an offer by the citizen or
corporation;

(1) The release of technical data is
requested in order to comply with the
terms of an international agreement; or,

(2) The Activity determines that such
a waiver is in the interest of the United
States.

(c) Fee Rates.

(1) Costs for a manual search of
technical data.

Type Grade Hourly rate
Clerical .......... E9/GS 8 and 13.25
below.
Minimum | s 8.30
Charge.

Notes: Professional and Executive (To be
established at actual hourly rate prior to
search. A minimum charge will be established
at V2 hourly rates.

(2) Computer search is based on the
total cost of the cpu, input-output
devices, and memory capacity of the
actual computer configuration. The
wage for the computer operator and/or
programmer determining how to
conduct, and subsequently executing
the search will be recorded as part of the
computer search.

(d) Duplication Costs for technical
data.

i)
Aerial photograph, maps, specifica-
tions, permits, charts, blueprints,
and other technical engineering
dOCUMENES ..overierccecnesirreciceeeee s 2.50
Engineering data (microfilm).
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%
" a. Aperture cards

Silver duplicate negative, per card ... .75

When key punched and verified, per
o221« RS TOOTOURURPON .85
Diazo duplicate negative, per card ... .65

When key punched and verified, per
Card i 75
b. 35 mm roll film, per frame ..... .50
¢. 16 mm roll film, per frame ..... 45

d. Paper prints {engineering
drawings), €ach .....c.eceervvennes 1.50

e. Paper reprints of microfilm in-
dices, €ach .....cceceerrrcvrinanns 10

(e) Review time costs of technical
data. '

Hourly
Type Grade rate
%
Clerical ...covveuenae E9/GS 8 and 13.25
below.
Minimum Charge | ....ccccnvmvvnnvrenenee 8.30

Notes: Professional and Executive (To be
established at actual hourly rate prior to
search. A minimum charge will be established
at V2 hourly rates.

(f) Other Technical Data Records.
Charges for any additional services not
specifically consistent with Volume 11A
of DoD 7000.14-R, shall be made by
Activities at the following rates:

i)

1. Minimum charge for office copy

(up 1o SiX IMAgeS) wvvrrerviemrcecreanns 3.50
2. Each additional image . 10
3. Each typewritten page .......ccc.cou.... 3.50
4. Certification and validation with

seal, 8ach ....occvvvveeeenivcre e 5.20
5. Hand-drawn plots and sketches,

each hour or fraction thereof ........ 12.00

Subpart G—Reports

§518.22 Reports control.

(a) General. (1) The Annual FOIA
Report is mandated by the statute and
reported on a fiscal year basis. Due to
the magnitude of the requested statistics
and the need to ensure accuracy of
reporting, Army Activities shall track
this data as requests are processed. This
will also facilitate a quick and accurate
compilation of statistics. Army
Activities shall forward their report to
DA, FOIA/PA Office, no later than
October 15 following the fiscal year’s
close. It may be submitted electronically
and via hard copy accompanied by a
computer diskette. In turn, DA and DoD
will produce a consolidated report for a
submission to the Attorney General and
ensure that a copy of the consolidated
report is placed on the Internet for
public access.

(2) Existing Army standards and
registered data elements are to be
utilized to the greatest extent possible in
accordance with the provisions of DoD
8320.1-M, “Data Administration
Procedures.”

(3) The reporting requirement
outlined is assigned Report Control
Symbol DD-DA&M(A)1365, FOIA
Report to Congress.

(b) Reporting time. Each DA IDA shall
prepare statistics and accumulate
paperwork for the preceding fiscal year
on those items prescribed for the annual
report. The IDAs will follow guidelines
below and submit the information to the
DA, FOIA/PA Office, on or before the
15th day of each October.

(1) Each reporting activity will submit
the information requested on the DD
Form 2564, “Annual Report Freedom of
Information Act.” The form is available
through normal publication channels.

(2) Each IDA will submit the
information requested on the DD Form
2564, excluding items 3, 4, and 9c.

(3) The Judge Advocate General
(DAJA) and Chief of Engineers (COE})
will submit the information requested
on the Form DD 2564, item 9c.

(4) The General Counsel {SAGC) will
submit the information requested on the
DD Form 2564, items 3 and 4.

(5) The DA, FOIA/PA Office will
compile the data submitted in the
Army’s Annual Report. This report will
be submitted to the DoD Office for
Freedom of Information and Security
Review on or before the 30th day of
each November.

§518.23 Annual report content.

The current edition of DD Form 2564
shall be used to submit Activity input.
Instructions for completion follows:

(a) ITEM 1 Initial Request
Determinations. Please note that initial
PA requests, which are also processed
as initial FOIA requests, are reported
here.

(1) Total requests processed. Enter the
total number of initial FOIA requests
responded to (completed) during the
fiscal year. This should include pending
cases at the end of the prior fiscal year,
Total Actions is the sum of Items 1b
through 1e, on the DD Form 2564. This
total may exceed Total Requests
Processed. :

(2) Granted in full. Enter the total
number of initial FOIA requests
responded to that were granted in full
during the fiscal year. (This may include
requests granted by your office, yet still
requiring action by another office).

(3) Denied in part. Enter the total
number of initial FOIA requests
responded to and denied in part based
on one or more of the FOIA exemptions.

(Do not report ““Other Reason
Responses” as a partial denial here,
unless a FOIA exemption is also used).

(4) Denied in full. Enter the total
number of initial FOIA requests
responded to and denied in full based
on one or more of the FOIA exemptions.
(Do not report “Other Reason
Responses” as denials here, unless a
FOIA exemption is also used).

(5) “Other reason’ responses. Enter
the total number of initial FOIA requests
in which you were unable to provide all
or part of the requested information
based on an “‘Other Reason’ response.

(8) Total actions. Enter the total
number of FOIA actions taken during
the fiscal year. This number will be the
sum of items 1b, through 1e. Total '
Actions must be equal to or greater than
the number of Total Requests Processed.

(b) ITEM 2 Initial Request Exemptions
and Other Reasons. (1) Exemptions
invoked on initial request
determinations. Enter the number of
times an exemption was claimed for
each request that was denied in full or
in part. Since more than one exemption
may be claimed when responding to a
single request, this number will be equal
to or greater than the sum of (3) and (4),
above. The (b)(7) exemption is reported
by subcategories (A) through (F): (A)
Interfere with Enforcement; (B) Fair
Trial Right; (C) Invasion of Privacy; (D)
Protect Confidential Source; (E) Disclose
Techniques, and (F) Endanger Life or
Safety.

(2) “Other Reasons” Cited on Initial
Determinations. Identify the “Other
Reason” response cited when
responding to a FOIA request and enter
the number of times each was claimed.

(i) No records. Enter the number of
times a reasonable search of files failed
to identify records responsive to subject
request,

ii) Referrals. Enter the number of
times a request was referred to another
DoD Component or Federal Agency for
action.

(iii) Request withdrawn. Enter the
number of times a request and/or appeal
was withdrawn by a requester.

(iv) Fee-related reason. Requester is
unwilling to pay the fees associated
with a request; the requester is past due
in the payment of fees from a previous
FOIA request; or the requester disagrees
with a fee estimate.

(v) Records not reasonably described.
Enter the number of times a FOIA
request could not be acted upon since
the record had not been described with

- sufficient particularity to enable the

Army Activity to locate it by conducting
a reasonable search.

(vi) Not a proper FOIA request for
some other reasorn, Enter the number of
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times the requester has failed
unreasonably to comply with
procedural requirements, other than fee-
related imposed by this part or an Army
Activity’s supplementing regulation.

(vii) Not an agency record. Enter the
number of times a requester was
provided a response indicating the
requested information was not a record
within the meaning of the FOIA and this
part.

: (viii) Duplicate request. Record
number of duplicate requests closed for
that reason (e.g., request for the same
information by the same requester). This
includes identical requests received via
different means (e.g., electronic mail,
facsimile, mail, and courier) at the same
or different times.

(ix) Other (Specify). Any other reason
a requester does not comply with
published rules, other than those
reasons outlined in paragraphs {b)(2)(i)
through (viii) of this section.

(x) Total. Enter the sum of paragraphs
(b)(2)(i) through (ix) of this section, in
the block provided on the form (total
other reasons). This number will be
equal to or greater than the number in
item 1e on the report form, since more
than one reason may be claimed for
each “Other Reason” response.

(3) (b)(3) Statutes invoked on initial
determinations. Identify the number of
times you have used a specific statute to
support each (b)(3) exemption. List the
statutes used to support each (b)(3)
exemption; the number of instances in
which the statute was cited; note
whether or not the statute has been
upheld in a court hearing; and provide
a concise description of the material
withheld in each individual case by the
statute’s use. Ensure you cite the
specific sections of the acts invoked.
The total number of instances reported
will be equal to or greater than the total
number of (b)(3) exemptions listed in
Item 2a on the report form.

(c) ITEM 3 Appeal determinations.
Please note that PA appeals, which are
also processed as FOIA appeals, are
reported here.

1) Total appeal responses. Enter the
total number of FOIA appeals
responded to (completed) during the
fiscal year.

(2) Granted in full. Enter the total
number of FOIA appeals responded to
and granted in full during the year.

(3) Denied in part. Enter the total
number of FOIA appeals responded to
and denied in part based on one or more
of the FOIA exemptions. (Do not report
“Other Reason Responses” as a partial
denial here, unless a FOIA exemption is
used also.)

(4) Denied in full. Enter the total
number of FOIA appeals responded to

and denied in full based on one or more
of the FOIA exemptions. (Do not report
“Other Reason Responses” as denials
here, unless a FOIA exemption is used
also). )

(5) “Other reason” responses. Enter
the total number of FOIA appeals in
which you were unable to provide the
requested information based on an
“Other Reason’ response.

(6) Total actions. Enter the total
number of FOIA appeal actions taken
during the fiscal year. This number will
be the sum of items 3b, through 3e, and
should be equal to or greater than the
number of Total Appeal Responses, item
3a on the report form.

(d) ITEM 4 Appeal exemptions and
other reasons. (1) Exemptions Invoked
on Appeal Determinations, Enter the
number of times an exemption was
claimed for each appeal that was denied
in tull or in part. Since more than one
exemption may be claimed when
responding to a single request, this
number will be equal to or greater than
the sum of items 3c, and 3d on the
report form. Note that the (b)(7)
exemption is reported by subcategory
(A} through (F): (A) Interfere with
Enforcement; (B) Fair Trial Right; (C)
Invasion of Privacy; (D) Protect
Confidential Source; (E) Disclose
Techniques, and (F) Endanger Life or
Safety.

(2) ““Other reasons” cited on appeal
determinations. Identify the “Other
Reason” response cited when
responding to a FOIA appeal and enter
the number of times each was claimed.
This number may be equal to or
possibly greater than the number in item
3e on the report form, since more than
one reason may be claimed for each
“Other Reason’ response.

(3) (b)(3) Statutes invoked on appeal
determinations. Identify the number of

times a specific statute has been used to

support each (b)(3) exemption identified
in item 4a on the report form DD 2564.
List the statutes used to support each
(b)(3) exemption; the number of
instances in which the statute was cited;
note whether or not the statute has been
upheld in a court hearing; and provide
a concise description of the material
withheld in each individual case by the
statute’s use. Ensure citation to the
specific sections of the statute invoked.
The total number of instances reported
will be equal to or greater than the total
number of (b)(3) exemptions listed in
Hem 4a on the report form.

(e) ITEM 5 Number and median age
of initial cases pending:

(1) Total initial cases pending:

(i) Beginning and ending report
period: Midnight, 2400 hours,
September 30, of the Preceding Year—

or—0001 hours, October 1, is the
beginning of the report period.
Midnight, 2400 hours, is the close of the
reporting period.

(i1} The number for the beginning
report period must be the same number
reported as of the end of the report
period from the previous report.

(2) Median age of initial requests
pending: Report the median age in days
(including holidays and weekends) of
initial requests pending.

(3) Examples of median calculation.
(i) If given five cases aged 10, 25, 35,
65, and 100 days from date of receipt as

of the previous September 30th, the
total requests pending is five (5). The
median age (days) of open requests is
the middle, not average value, in this set
of numbers (10, 25, 35, 65, and 100), 35
(the middle value in the set}.

(ii) If given six pending cases, aged
10, 20, 30, 50, 120, and 200 days from
date of receipt, as of the previous
September 30th, the total requests
pending is six (6). The median age
(days) of open requests 40 days (the
mean [average] of the two middle
numbers in the set, in this case the
average of middle values 30 and 50).

(4) Accuracy of Calculations.
Activities must ensure the accuracy of
calculations. As backup, the raw data
used to perform calculations should be
recorded and preserved. This will
enable recalculation of median [and
mean values] as necessary. Activities
may require subordinate elements to
forward raw data, as deemed necessary
and appropriate.

(5) Average. If an Activity believes
that “average” (mean) processing time is
a better measure of performance, then
report “‘averages’ (means) as well as
median values (e.g., with data reflected
and plainly labeled on plain bond as an
attachment to the report). However,
“average” (mean) values will not be
included in the consolidated Army
report unless all Activities report it.

(f) ITEM 6 Number of Initial Requests
Received During the Fiscal Year. Enter
the total number of initial FOIA requests
received during the reporting period
(fiscal year being reported).

(g) ITEM 7 Types of Requests
Processed and Median Age. Information
is reported for three types of initial
requests completed during the reporting
period: Simple; Complex; and
Expedited Processing. The following
items of information are reported for
these requests:

(1) Total Number of Initial Requests.
Enter the total number of initial requests
processed [completed] during the
reporting period (fiscal year) by type
(Simple, Complex and Expedited
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Processing) in the appropriate row on
the form.

(2) Median Age (Days). Enter the
median number of days [calendar days
including holidays and weekends]
required to process each type of case
(Simple, Complex and Expedited
Processing) during the period in the
appropriate row on the form.

(3) Example. Given seven initial
requests, multitrack—simple completed
during the fiscal year, aged 10, 25, 35,
65, 79, 90 and 400 days when
completed. The total number of requests
completed was seven (7). The median
age (days) of completed requests is 65,
the middle value in the set.

(h) ITEM 8 Fees collected from the
public. Enter the total amount of fees

collected from the public during the
fiscal year. This includes search, review
and reproduction costs only.

(i) ITEM 9 FOIA program costs. (1)
Number of full time staff. Enter the
number of personnel your agency had
dedicated to working FOIA full time
during the fiscal year. This will be
expressed in work-years [man-years].
For example: ‘5.1, 3.2, 1.0, 6.5, et al.”

TABLE 7—1.—SAMPLE COMPUTATION OF WORK YEARS FOR FULL TIME STAFF

Number of
Employee months Work-years Note
worked
Smith, Jane ... 6 .50 | Hired full time at middle of fiscal year
Public, John Q. ... 4 .34 | Dedicated to full time FOIA processing last quarter of the fiscal year
Brown, TOM ....ocecrviccreereeeeacneene 12 1.00 | Worked FOIA full time all fiscal year
TOEIS wevcvrrererercnrerese e rersasressanaees 22 1.84

(2) Number of part time staff. Enter
the number of personnel your agency

had dedicated to working FOIA part
time during the fiscal year. This will be

expressed in work-years [man-years].
For example: 5.1, 3.2, 1.0, 6.5, et al.”

TABLE 7-2.—COMPUTATION OF WORK YEARS FOR PART TIME STAFF

Number of
Employee months Work-years Note
worked
Public, John Q. ..o 200 .1 | Amount of time devoted to part time FOIA processing before becoming full
time FOIA processor in previous example
White, Sally ..o 400 .2 | Processed FOIAs part time while working as paralegal in General Coun-
sel’'s Office
Peters, Ron ... 1,000 .5 | Part time employee dedicated to FOIA processing
Totals v 1,600/2,000
(hours
worked in a
year) equals
0.8 work-
years

(3) Estimated Litigation Cost. Report
your best estimate of litigation costs for
the FY. Include all direct and indirect
expenses associated with FOIA
litigation in U.S. District Courts, U.S.
Circuit Courts of Appeals, and the U.S.
Supreme Court.

(4) Total Program Cost. Report the
total cost of FOIA program operation
within your agency. Include your
litigation costs in this total. While you
do not have to report detailed cost
information as in the past, you should
be able to explain the techniques by
which you derived you agency’s total
cost figures if the need arises.

(i) Before the close of each fiscal year,
the DoD OFOISR will dispatch the latest
OSD Composite Rate Chart for military
personnel to DoD Components. This
information may be used in computing
military personnel costs.

(ii) Army Activities should compute
their civilian personnel costs using rates

from local Office of Personnel
Management (OPM) Salary Tables and
shall add 16% for benefits.

(iif) Data captured on DD Form 2086,
and DD Form 2086-1, shall be
summarized and used in computing
total costs.

(iv) An overhead rate of 25% shall be
added to all calculated costs for
supervision, space, and administrative
support.

(j) ITEM 10 Authentication. The
official that approves the agency’s report
submission to DA will sign and date;
enter typed name and duty title; and
provide both the agency’s name and
phone number for questions about the
report. The consolidated Annual FOIA
Report will be made available to the
public in electronic format by DoD.

APPENDIX A to Part 518-—References

(a) References.
(1) AR 1-20 Legislative Liaison;

(2) AR 20-1 Inspector General Activities
and Procedures;

(3) AR 25—-1 The Army Information
Management;

(4) AR 25~11 Record Communications and
the Privacy Communications System;

(5) AR 25-400-2 The Army Records
Information Management System (ARIMS);

(6) AR 27-20 Claims;

(7) AR 36-2 Audit Reports and Follow-up;

(8) AR 4066 Medical Record
Administration and Health Care
Documentation;

(9) AR 40-68 Quality Assurance
Administration;

(10) AR 40—400 Patient Administration;

(11) AR 195-2 Criminal Investigation
Activities;

(12) AR 25~71 The Army Privacy Program;

(13) AR 360-1 The Army Public Affairs
Program;

(14) AR 380-5 Department of the Army
Information Security Program;

(15) AR 381-10 U.S. Army Intelligence
Activities;

(16) AR 381-12 Subversion and Espionage
Directed Against The U.S. Army (SAEDA);
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(17) AR 381-20 The Army
Counterintelligence Program; -

(18) AR 530-1 Operations Security
(OPSEC);

(19) AR 600-85 Army Substance Abuse
Program; and

(20) AR 608-18 The Army Family
Advocacy Program.

(b) Related publications. A related
publication is merely a source of additional
information. The user does not have to read
it to understand this part.

(1) AR 10-5 Headquarters, Department of
the Army;

(2) AR 27-10 Military Justice;

(3) AR 27-40 Litigation;

(4) AR 27-60 Intellectual Property;

(5) AR 60-20 Army and Air Force
Exchange Service Operating Policies AFR
147-14;

(6) AR 70--31 Standards for Technical
Reporting;

(7) AR 19045 Law Enforcement Reporting;

(8) AR 380-10 Foreign Disclosure and
Contacts with Foreign Representatives;

(9) AR 38145 Investigative Records
Repository;

(10) AR 385-40 Accident Reporting and
Records;

(11) DA Pam 25-30 Consolidated Army
Publications and Index Forms;

(12) DA Pam 25-51 The Army Privacy
Program—System of Records Notices and
Exemption Rules;

(13) DoD Directive 5100.3 Support of the
Headquarters of Combatant and Subordinate
Joint Commands, November 15, 1999;

(14) DoD Directive 5230.24 Distribution
Statements on Technical Documents, March
18, 1987,

(15) DoD Directive 5230.25 Withholding of
Unclassified Technical Data From Public
Disclosure, November 6, 1984;

(16) DoD Directive 5230.9 Glearance of
DoD Information for Public Release, April 9,
1996;

(17) DoD Directive 5400.4 Provision of
Information to Congress, January 30, 1978;

(18) DoD Directive 5400.7 DoD Freedom of
Information Act (FOIA) Program, September
29, 1997;

(19) DoD Directive 5400.11 DOD Privacy
Program, December 13, 1999;

(20) DoD Directive 7650.1 Government
Accountability Office (GAO) and Comptroller
General Access to Records, September 11,
1997;

(21) DoD Directive 7650.2 Government
Accountability Office Reviews and Reports,
July 13, 2000;

{22) DoD Directive 8910.1 Management and
Control of Information Requirements, June
11, 1993;

(23) DoD Federal Acquisition Regulation
Supplement (DFARS), Part 227 Patents, Data,
and Copyrights. See also 48 CFR part 227;

(24) Department of Defense Financial
Management Regulation (Reimbursable
Operations, Policy and Procedures) Volume
11A, April 2003 authorized by DoD
Instruction 7000.14, DoD Financial
Management Policy and Procedures,
November 15, 1992;

(25) DoD Instruction 5§400.10 OSD
Implementation of DoD Freedom of
Information Act Program, January 24, 1991;

(26) DoD 5200.1-R Information Security
Program, January 1997, authorized by DoD
Directive 5200.1, December 13, 1996, DoD
Information Security Program;

(27) DoD 5400.7-R DoD Freedom of
Information Act Program, September 4, 1998;

(28) DoD 5400.11-R Department of Defense
Privacy Program, August 1983, authorized by
DoD Directive 5400.11, December 13, 1999,
DoD Privacy Program;

(29) Executive Order 12600 Predisclosure
Notification Procedures for Confidential
Commercial Information, June 23, 1987, 52
FR 23781;

(30) Public Law 86—36 National Security
Information Exemption, Codified at 50 U.S.C.
402, as amended;

(31) Public Law 104~191 Health Insurance
Portability and Accountability Act of 1996,
Codified at 42 U.S.C. 11711178, as
amended;

(32) Section 822 of the National Defense
Authorization Act for FY 90 and 91 (Pub. L.
101~189, November 29, 1989: 103 Stat. 1382,
1503); '

(33) 5 U.S.C. 551-559, Administrative
Procedures Act;

(34) 5 U.S.C. 552, as amended: public
information; agency rules, opinions, orders,
records, and proceedings. (FOIA);

(35) 5 U.S.C. 552a, as amended: records
about individuals, (PA of 1974);

(36) 10 U.S8.C. 128, Physical Protection of
Special Nuclear Material: Limitation on
Dissemination of Unclassified Information;

(37) 10 U.S.C. 130, Authority to Withhold
from Public Disclosure Certain Technical
Data;

(38) 10 U.S.C. 130(b), Personnel in
Overseas, Sensitive, or Routinely Deployable
Units: nondisclosure of personally
identifying information;

(39) 10 U.S.C. 1102(f), Confidentiality of
Medical Quality Assurance Records:
Qualified Immunity for Participants;

(40} 10 U.S.C. 2305(g) Prohibition on
Release of Contractor Proposals;

(41) 10 U.S.C. 2320-2321, Rights in
Technical Data;

(42) 10 U.S.C. 2328, Release of Technical
Data under Freedom of Information Act:
Recovery of Costs;

(43) 17 U.S8.C. 106, Exclusive Rights in
Copyrighted Works; ‘

(44) 18 U.S.C. 798, Disclosure of Classified
Information;

(45) 18 U.S.C. 3500, The Demands for
Production of Statements and Reports of
Witnesses (The Jencks Act);

(46) 31 U.S.C. 3717, Interest and Penalty on
Claims;

(47) 32 CFR part 518, The Army FOIA
Program,;

(48) 35 U.S.C. 181-188, Secrecy of Certain
Inventions and Filing of Application in
Foreign Country;

(49) 41 U.S.C. 423, Restrictions on
Disclosing and Obtaining Contractor Bid or
Proposal Information or Source Selection
Information;

(50} 42 1U.S.C. 2162, Classification and
Declassification of Restricted Data;

(51) 44 U.S.C. 3301-3324, Disposal of
Records;

(52) 45 CFR part 164, Security and Privacy
of Individually Identifiable Health
Information; and

(53) 50 U.S.C. 403-3, War and National
Defense, Protection of Intelligence Sources
and Methods.

APPENDIX B to Part 518—Addressing
FOIA Requests

(a) General. Army records may be
requested from those Army officials who are
listed in 32 CFR part 518 (see appendix A).
Contact the DA FOIA/PA Office, to
coordinate the referral of requests if there is
uncertainty as to which Army activity may
have the records. Send requests to particular
installations or organizations as follows:

(1) Current publications and records of DA
field commands, installations, and
organizations. See also: http://
books.army.mil/.

(2) Send the request to the commander of
the command, installation, or organization, to
the attention of the FOIA Official.

(3) Consult AR 25-400-2 (ARIMS) for more
detailed listings of all record categories kept
in DA offices.

(4) Contact the installation or organization
public affairs officer for help if you cannot
determine the official within a specific
organization to whom your request should be
addressed.

(b) Department of the Army publications.
Send requests for current administrative,
training, technical, and supply publications
to the National Technical Information
Service, U.S. Department of Commerce, 5285
Port Royal Road, Springfield, VA 22161.
NTIS handles general public requests for
unclassified, uncopyrighted, and
nondistribution-restricted Army publications
not sold through the Superintendent of
Documents.

(c) Military personnel records. Send
requests for military personnel records of
information as follows:

(1) Army Reserve personnel not on active
duty and retired personnel—Commander,
U.S. Army Human Resources Command, St.
Louis, 1 Reserve Way, St. Louis, MO 63132—
5200.

(2) Army officer personnel discharged or
deceased after July 1, 1917 and Army
enlisted personnel discharged or deceased
after November 1, 1912—Director, National
Personnel Records Center, 9700 Page Ave.,
St. Louis, MO 63132-5100.

(3) Army personnel separated before the
dates specified in paragraph (2), above—Old
Military and Givilian Records Unit (Archives
1), National Archives and Records
Administration, Washington, DC 20408—
0001.

(4) Army National Guard officer
personnel—Chief, National Guard Bureau.
Army National Guard enlisted personnel—
Adjutant General of the proper State.

(5) Active duty commissioned and warrant
officer personnel—Commander, U.S. Army
Human Resources Command, ATTN: AHRC—
FOI, Alexandria, VA 22332-0404. Active
duty enlisted personnel—Commander, U.S.
Army Enlisted Records and Evaluation
Center, ATTN: PCRE-RP, 8899 East 56th
Street, Indianapolis, IN 46249-5301.

(d) Medical records.

(1) Medical records of non-active duty
military personnel. Use the same addresses
as for military personnel records.
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(2) Medical records of military personnel
on active duty. Address the medical
treatment facility where the records are kept.
If necessary request locator service.

(3) Medical records of civilian employees
and all dependents. Address the medical
treatment facility where the records are kept.
If the records have been retired, send
requests to the Director, National Personnel
Records Center, Civilian Records Facility,
111 Winnebago St., St. Louis, MO 63118~
4199.

(e) Legal records.

(1) Records of general courts-martial and
special courts-martial in which bad conduct
discharge was approved. For cases not yet
forwarded for appellate review, apply to the
staff judge advocate of the command having
jurisdiction over the case. For cases
forwarded for appellate review and for old
cases, apply to the U.S. Army Legal Services
Agency, ATTN: JALS-CCO, 901 North Stuart
Street, Arlington, VA 22203.

(2) Records of special courts-martial not
involving a bad conduct discharge. These
records are kept for 10 years after completion
of the case. If the case was completed within
the past three years, apply to the staff judge
advocate of the headquarters where it was
reviewed. If the case was completed from 3
to 10 years ago, apply to the National
Personnel Records Center (Military Records),
9700 Page Ave., St. Louis, MO 63132-5100.
If the case was completed more than 10 years
ago, the only evidence of conviction is the
special courts-martial order in the person’s
permanent records.

(3) Records of summary courts-martial.
Locally maintained records are retired 3
years after action of the supervisory
authority. Request records of cases less than
3 years old from the staff judge advocate of
the headquarters where the case was
reviewed. After 10 years, the only evidence
of conviction is the summary courts-martial
order in the person’s permanent records.

(4) Requests submitted under paragraphs
(e) (2) and (3), of this appendix. These
requests will be processed in accordance
with subpart E of this part. The IDA is The
Judge Advocate General, HQDA (DAJA-CL),
Washington, DC 20310-2200.

(5) Administrative settlement of claims.
Apply to the Chief, U.S. Army Claims
Service, ATTN: JACS~TC, Building 4411,
Llewellyn Avenue, Fort George G. Meade,
MD 20755-5360.

(6) Records involving debarred or
suspended contractors. Apply to U.S. Army
Legal Services Agency (JALS-PF), 901 North
Stewart Streel, Arlington, VA 22203. i

(7) Records of all other legal matters (other
than records kept by a command,
installation, or organization staff judge
advocate). Apply to HQDA (DAJA-AL),
Washington, DC 20310-2200.

(£) Civil works program records. Civil
works records include those relating to
construction, operation, and maintenance for
the improvement of rivers, harbors, and -
waterways for navigation, flood control, and
related purposes, including shore protection
work by the Army. Apply to the proper
division or district office of the Corps of
Engineers. If necessary to determine the
proper office, contact the Commander, U.S.
Army Corps of Engineers, 20 Massachusetts
Avenue, ATTN: CECC-K, Washington, DC
20314-1000.

(g) Civilian personnel records. Send
requests for personnel records of current
civilian employees to the employing
installation. Send requests for personnel
records of former civilian employees to the
Director, National Personnel Records Center,
Civilian Records Facility, 111 Winnebago St.,
St. Louis, MO 63118—-4199.

(h) Procurement records. Send requests for
information about procurement activities to
the contracting officer concerned or, if not
feasible, to the procuring activity. If the
contracting officer or procuring activity is not
known, send inquiries as follows:

(1) Army Materiel Command procurement:
Commauder, U.S. Army Materiel Command,
ATTN: AMCID-F, 5001 Eisenhower Ave.,
Alexandria, VA 22333-0001.

(2) Corps of Engineers procurement:
Commander, U.S. Army Corps of Engineers,
20 Massachusetts Avenue, ATTN: CECCK,
Washington, DC 20314-1000.

(3) All other procurement: HQDA (DAJA—
KL), 2200 Army Pentagon, Washington, DC
20310-2200. ’

(i) Criminal investigation files. Send
requests involving criminal investigation
files to the Commander, U.S."Army Criminal
Investigation Command, ATTN: CICR-FP,
6010 6th St., Bldg. #1465, Ft. Belvoir, VA
22060-5585. Only the Commanding General,
USACIDC, can release any USACIDC-
originated criminal investigation file.

(j) Personnel security investigation files
and general Army intelligence records. Send
requests for personnel security investigation
files, intelligence investigation and security
records, and records of other Army
intelligence matters to the Commander, U.S.
Army Intelligence and Security Command,
ATTN: IAMG-CIC-FOI/PQ, 4552 Pike Road,
Fort George G. Meade, MD 20755-5995.

(k) Inspector General records. Send
requests involving records within the
Inspector General system to HQDA (SAIG~
ZX1L), 1700 Army Pentagon, Washington, DC
20310~1700. AR 20-1 governs such records.

(1) Army records in Government records
depositories. Non-current Army records are
in the National Archives of the United States,
Washington, DC 20408-0001; in Federal
Records Centers of NARA; and in other
records depositories. Requesters must write
directly to the heads of these depositories for
copies of such records. A list of pertinent
records depositories is published in AR 25—
400~2, table 10-1.

[FR Doc. 06—1489 Filed 2—21-06; 8:45 am]
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