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(6) for the witnessing of a spousal consent. These alternatives
permit a spousal consent to be witnessed remotely by a notary
public or plan representative, but only if certain conditions are
satisfied. In addition, the proposed regulation clarifies that the
protections in §1.401(a)-21(d) that apply to participant elec-
tions made using an electronic medium also apply to spousal
consents made using an electronic medium.



The IRS Mission

Provide America’s taxpayers top-quality service by helping
them understand and meet their tax responsibilities and en-
force the law with integrity and fairness to all.

Introduction

The Internal Revenue Bulletin is the authoritative instrument
of the Commissioner of Internal Revenue for announcing of-
ficial rulings and procedures of the Internal Revenue Service
and for publishing Treasury Decisions, Executive Orders, Tax
Conventions, legislation, court decisions, and other items of
general interest. It is published weekly.

It is the policy of the Service to publish in the Bulletin all sub-
stantive rulings necessary to promote a uniform application
of the tax laws, including all rulings that supersede, revoke,
modify, or amend any of those previously published in the
Bulletin. All published rulings apply retroactively unless other-
wise indicated. Procedures relating solely to matters of inter-
nal management are not published; however, statements of
internal practices and procedures that affect the rights and
duties of taxpayers are published.

Revenue rulings represent the conclusions of the Service
on the application of the law to the pivotal facts stated in
the revenue ruling. In those based on positions taken in rul-
ings to taxpayers or technical advice to Service field offices,
identifying details and information of a confidential nature are
deleted to prevent unwarranted invasions of privacy and to
comply with statutory requirements.

Rulings and procedures reported in the Bulletin do not have the
force and effect of Treasury Department Regulations, but they
may be used as precedents. Unpublished rulings will not be
relied on, used, or cited as precedents by Service personnel in
the disposition of other cases. In applying published rulings and
procedures, the effect of subsequent legislation, regulations,
court decisions, rulings, and procedures must be considered,
and Service personnel and others concerned are cautioned

against reaching the same conclusions in other cases unless
the facts and circumstances are substantially the same.

The Bulletin is divided into four parts as follows:

Part 1.—1986 Code.
This part includes rulings and decisions based on provisions
of the Internal Revenue Code of 1986.

Part ll.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A,
Tax Conventions and Other Related ltems, and Subpart B,
Legislation and Related Committee Reports.

Part lll.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to these
subjects are contained in the other Parts and Subparts. Also
included in this part are Bank Secrecy Act Administrative
Rulings. Bank Secrecy Act Administrative Rulings are issued
by the Department of the Treasury's Office of the Assistant
Secretary (Enforcement).

Part IV.—ltems of General Interest.
This part includes notices of proposed rulemakings, disbar-
ment and suspension lists, and announcements.

The last Bulletin for each month includes a cumulative index
for the matters published during the preceding months. These
monthly indexes are cumulated on a semiannual basis, and are
published in the last Bulletin of each semiannual period.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.
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Part IV

Notice of Proposed
Rulemaking

Use of an Electronic
Medium to Make
Participant Elections and
Spousal Consents

REG-114666-22

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Notice of proposed rulemak-
ing and notice of public hearing.

SUMMARY: This document sets forth
a proposed regulation relating to the use
of an electronic medium for participant
elections and spousal consents. The pro-
posed regulation provides an alternative
to in-person witnessing of spousal con-
sents required to be witnessed by a notary
public or a plan representative, and clar-
ifies that certain special rules for the use
of an electronic medium for participant
elections also apply to spousal consents.
The proposed regulation generally affects
sponsors and administrators of, and indi-
viduals entitled to benefits under, certain
qualified retirement plans. This document
also provides a notice of a public hearing.

DATES: Written or electronic comments
must be received by March 30, 2023.
A telephonic public hearing on this pro-
posed regulation has been scheduled for
April 11,2023, at 10:00 a.m. ET. Requests
to speak and outlines of topics to be dis-
cussed at the public hearing must be re-
ceived by March 30, 2023. If no outlines
are received by March 30, 2023, the pub-
lic hearing will be cancelled. Requests to
attend the public hearing must be received
by 5:00 p.m. ET on April 7, 2023. The
public hearing will be made accessible to
people with disabilities. Requests for spe-
cial assistance during the public hearing
must be received by April 6, 2023.

ADDRESSES: Commenters are strong-
ly encouraged to submit public com-
ments electronically. Submit electronic
submissions via the Federal eRulemak-
ing Portal at www.regulations.gov (in-
dicate IRS and REG-114666-22) by
following the online instructions for
submitting comments. Once submit-
ted to the Federal eRulemaking Portal,
comments cannot be edited or with-
drawn. The Department of the Treasury
(“Treasury Department”) and the IRS
will publish for public availability any
comment submitted electronically or on
paper to its public docket on www.reg-
ulations.gov. Send paper submissions
to: CC:PA:LPD:PR (REG-114666-22),
room 5203, Internal Revenue Service,
PO Box 7604, Ben Franklin Station,
Washington, DC 20044.

FOR FURTHER INFORMATION CON-
TACT: Concerning the regulation, call
Arslan Malik at (202) 317-6700 or Pame-
la Kinard at (202) 317-6000; concerning
submission of comments, the hearing, and
the access code to attend the hearing by
telephone, call Vivian Hayes at (202) 317-
5306 (not toll-free numbers) or email pub-
lichearings@irs.gov (preferred).

SUPPLEMENTARY INFORMATION:
Background
A. In General.

This document sets forth proposed
amendments to 26 CFR part 1 under sec-
tion 401 of the Internal Revenue Code
(Code). Final regulations relating to the
electronic delivery of applicable notices
and participant elections were published
in the Federal Register on October 20,
2006 (71 FR 61877) (2006 final regula-
tions). The 2006 final regulations included
new §1.401(a)-21 setting forth standards
for the use of an electronic medium to
provide applicable notices to recipients
or to make participant elections, amended
Q&A-13 of §54.4980F-1 by revising the
rules for using an electronic method to

provide a section 204(h) notice, and made
certain conforming amendments.' Section
1.401(a)-21 reflects the applicable provi-
sions of the Electronic Signatures in Glob-
al and National Commerce Act, Pub. L.
106-229, 114 Stat. 464 (2000) (E-SIGN),
as it relates to the electronic delivery of
applicable notices and participant elec-
tions. For an in-depth description of the
provisions of E-SIGN, see the background
section in the preamble of the 2006 final
regulations.

B. Special Rules for Participant
Elections.

Section 1.401(a)-21(d) sets forth sev-
eral special rules relating to the use of an
electronic medium to make a participant
election, which is defined in §1.401(a)-
21(e)(6) as any consent, election, re-
quest, agreement, or similar commu-
nication made by or from a participant,
beneficiary, alternate payee, or an in-
dividual entitled to benefits under a re-
tirement plan, employee benefit arrange-
ment, or individual retirement plan. First,
the person eligible to make a participant
election must be effectively able to ac-
cess the electronic medium used to make
the participant election. Second, the
electronic system used in making a par-
ticipant election must be reasonably de-
signed to preclude any person other than
the appropriate person from making the
participant election. Third, the electronic
system must provide the person making
the participant election with a reasonable
opportunity to review, confirm, mod-
ify, or rescind the terms of the election
before it becomes effective. Fourth, the
person making the participant election
must receive, within a reasonable time,
confirmation of the effect of the election
through either a written paper document
or an electronic medium under a system
that satisfies the applicable notice re-
quirements under §1.401(a)-21(b) or (c).

Spousal consent rules apply to plans
that are subject to the qualified joint and
survivor annuity (QJSA) and qualified
preretirement survivor annuity (QPSA)

'"The 2006 final regulations made conforming amendments to §§1.72(p)-1, 1.132-9, 1.401(k)-3, 1.402(f)-1, 1.411(a)-11, 1.417(a)(3)-1, 1.7476-2, and 35.3405-1.
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requirements of section 417.2 In general,
these spousal consent rules require that a
participant’s spouse consent to the partic-
ipant’s election to take certain plan distri-
butions or loans, and that such consent be
witnessed by a plan representative or a no-
tary public. See generally section 417(a)
(2); §1.401(a)-20, Q&A-8(b) and Q&A-
24; and §1.417(e)-1(b). Section 1.401(a)-
21(d)(6)(i) provides that, in the case of a
participant election that is required to be
witnessed by a plan representative or a
notary public (such as a spousal consent
under section 417), the signature of the
individual making the participant election
must be witnessed in the physical presence
of a plan representative or a notary public
(physical presence requirement). Section
1.401(a)-21(d)(6)(ii) provides that, if the
signature of an individual is witnessed in
the physical presence of a notary public,
an electronic notarization acknowledging
the signature (in accordance with section
101(g) of E-SIGN,* and applicable State
law for notaries public) will not be denied
legal effect.

Section 1.401(a)-21(d)(6)(iii) provides
that the Commissioner may provide in
guidance published in the Internal Rev-
enue Bulletin that the use of procedures
under an electronic system is deemed to
satisfy the physical presence requirement,
but only if those procedures with respect
to the electronic system provide the same
safeguards for participant elections as are
provided through the physical presence
requirement.

C. Notices Issued in Response to
COVID-19 Pandemic.

During the Coronavirus Disease 2019
(COVID-19) pandemic,* the Treasury
Department and the IRS received sever-
al requests from stakeholders to permit
remote witnessing of spousal consents
by a notary public or a plan representa-

tive over the internet using digital tools
and live audio-video technologies (re-
mote witnessing) for plan distributions
and loans. These stakeholders stated that,
due to social distancing requirements and
other measures put into place in response
to the COVID-19 pandemic, the physical
presence requirement in §1.401(a)-21(d)
(6) made it difficult, if not impossible, for
a participant to receive a plan distribution
or loan for which spousal consent was
required. In response to the COVID-19
pandemic and requests for relief from
stakeholders, the Treasury Department
and the IRS issued a notice granting tem-
porary relief from the physical presence
requirement for spousal consents and, in
response to the continuing COVID-19
pandemic and additional requests for re-
lief from stakeholders, three additional
notices granting extensions of the tempo-
rary relief (together, the temporary relief
notices).” The temporary relief notices
granted relief for the period January 1,
2020, through December 31, 2022.

Under the temporary relief notices,
in the case of a participant election wit-
nessed by a notary public, an electron-
ic system that uses remote witnessing is
deemed to satisfy the physical presence
requirement if the participant election is
executed via live audio-video technology
that otherwise satisfies the requirement for
participant elections and is consistent with
State law requirements that apply to the
notary public.

In the case of a participant election
witnessed by a plan representative, under
the temporary relief notices, an electron-
ic system that uses remote witnessing is
deemed to satisfy the physical presence
requirement if the electronic system uses
live audio-video technology and satisfies
the following requirements: (1) the in-
dividual signing the participant election
must present a valid photo ID to the plan
representative during the live audio-vid-

eo conference, and may not merely
transmit a copy of the photo ID prior to
or after the witnessing; (2) the live au-
dio-video conference must allow for di-
rect interaction between the individual
and the plan representative (for example,
a pre-recorded video of the person sign-
ing is not sufficient); (3) the individual
must transmit by fax or electronic means
a legible copy of the signed document
directly to the plan representative on the
same date it was signed; and (4) after
receiving the signed document, the plan
representative must acknowledge that
the signature has been witnessed by the
plan representative in accordance with
the requirements of the temporary relief
notices and transmit the signed docu-
ment, including the acknowledgement,
back to the individual under a system
that satisfies the applicable notice re-
quirements under §1.401(a)-21(c).

D. Comments Relating to Remote
Witnessing of Spousal Consents.

1. Solicitation of public comments.

Several stakeholders requesting an ex-
tension of the temporary relief provided
in Notice 2020-42 further requested that
the relief be made permanent. In response,
Notices 2021-03 and 2021-40 solicited
comments relating to remote witnessing.
Notice 2021-03 solicited comments on
whether relief from the physical presence
requirement should be made permanent
and, if made permanent, what, if any, pro-
cedural safeguards would be necessary to
reduce the risk of fraud, spousal coercion,
or other abuse in the absence of a physi-
cal presence requirement. Notice 2021-03
also stated that any permanent modifica-
tion to the physical presence requirement
would be made through the regulatory
process, giving stakeholders an opportu-
nity to provide additional comments.

2In general, the spousal consent requirements under section 417 apply to a subset of qualified retirement plans, including defined benefit plans, money purchase pension plans, and defined
contribution plans that (1) do not provide 100 percent death benefits for surviving spouses, (2) provide benefits in the form of a life annuity, or (3) are direct or indirect transferees of a defined
benefit or money purchase pension plan. See section 401(a)(11)(B) and §1.401(a)-20, Q&A-3. Section 205 of the Employee Retirement Income Security Act of 1974, as amended (ERISA),
provides parallel annuity and spousal rights provisions, including spousal consent requirements. The IRS has interpretive authority over section 205 of ERISA pursuant to the Reorganization

Plan No. 4 of 1978, 5 U.S.C. App.

3Section 101(g) of E-SIGN provides that “[i]f a statute, regulation, or other rule of law requires a signature or record relating to a transaction in or affecting interstate or foreign commerce
to be notarized, acknowledged, verified, or made under oath, that requirement is satisfied if the electronic signature of the person authorized to perform those acts, together with all other
information required to be included by other applicable statute, regulation, or rule of law, is attached to or logically associated with the signature or record.”

4On March 13,2020, the President determined that the COVID-19 pandemic was of sufficient severity and magnitude to warrant an emergency determination beginning March 1, 2020, under
the Robert T. Stafford Disaster Relief and Emergency Assistance Act, 42 U.S.C. 5121-5207.
’See Notice 2020-42, 2020-26 IRB 986; Notice 2021-03, 2021-2 IRB 316; Notice 2021-40, 2021-28 IRB 15; and Notice 2022-27, 2022-22 IRB 1151.
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Notice 2021-40 solicited general and
specific comments on whether permanent
guidance modifying the physical presence
requirement should be issued. Specifi-
cally, the Treasury Department and the
IRS requested comments regarding: (1)
how the temporary removal of the phys-
ical presence requirement for participant
elections required to be witnessed by a
plan representative or a notary public has
affected costs and burdens for all parties
(for example, participants, spouses, and
plans) and whether there are costs and
burdens associated with the physical pres-
ence requirement that support modifying
the requirement on a permanent basis; (2)
whether there is evidence that the tem-
porary removal of the physical presence
requirement has resulted in fraud, spousal
coercion, or other abuse, and how, if the
physical presence requirement is perma-
nently modified, increased fraud, spousal
coercion, or other abuse may be likely
to result from that modification; (3) how
participant elections are being witnessed,
or are expected to be witnessed, as the
COVID-19 pandemic abates (for exam-
ple, whether the availability of in-person
notarization has returned, or is expected
to return, to pre-COVID-19 pandemic
levels); (4) if guidance permanently mod-
ifying the physical presence requirement
is issued, what procedures should be es-
tablished to provide the same safeguards
for participant elections as are provided
through the physical presence require-
ment; and (5) if guidance permanently
modifying the physical presence require-
ment is issued, whether the guidance
should establish procedures for witnessing
by plan representatives that are different
from procedures for witnessing by nota-
ries public.

2. Commenters supporting remote
witnessing.

Commenters supporting remote wit-
nessing for spousal consents made sev-
eral arguments in support of adding
remote witnessing as a permanent alter-
native to the physical presence require-

ment. Supporters argued that the remote
witnessing process, in particular remote
witnessing by a notary public, is easy to
use, reduces the time it takes to process
a distribution, and saves participants and
beneficiaries both time and money.® For
example, two commenters stated that re-
mote witnessing by a notary public takes
about 8 minutes on average. In addition,
supporters argued that remote witness-
ing provides a necessary alternative for
participants and spouses with mobility
challenges, health concerns, and long
commute times.

In response to concerns about potential
fraud, supporters of remote witnessing
for spousal consents argued that State no-
tarization laws allowing remote witness-
ing have strict guidelines to help prevent
fraudulent activity, including knowl-
edge-based authentication and creden-
tial analysis. Supporters also noted that,
during the period of remote witnessing
permitted by the temporary relief notices,
plans had not reported any evidence of
fraud, spousal coercion, or other abuse.

In addressing whether additional safe-
guards should be added to the require-
ments for remote witnessing of spousal
consents, supporters of remote witness-
ing generally argued that the safeguards
provided in the temporary relief notices
are adequate. They also pointed out that
technological advances (such as real-time
ID verification, electronic authentication
standards, and digital recording and stor-
age) have the potential to make the remote
witnessing process more secure than the
in-person witnessing process.

Some supporters of remote witnessing
of spousal consents argued against estab-
lishing procedures for remote witnessing
by a plan representative that differ from
the procedures for a notary public. How-
ever, others argued that separate rules may
be warranted because a plan representa-
tive (unlike a notary public) is not subject
to any State oversight or mandated pro-
cedures for witnessing. One commenter
suggested requiring that plan representa-
tives use secure two-way live audio-video
communication, record the audio-video

communication, and store the audio-video
recording.

Many supporters of remote witnessing
of spousal consents supported a rule pre-
venting a plan from requiring remote wit-
nessing for spousal consents. They argued
that a spouse should be able to choose to
have a spousal consent witnessed in person,
even if the plan permits remote witnessing.

Finally, one supporter of remote wit-
nessing of spousal consents suggested clar-
ification that the protections for participant
elections made with an electronic medium
set forth in §1.401(a)-21(d) also apply to
spousal elections made with an electronic
medium. For example, the commenter sug-
gested requiring that the system be designed
to preclude anyone other than a spouse from
giving consent and that a spouse be given a
reasonable opportunity to review, confirm,
modify, or rescind a spousal consent before
it becomes effective.

3. Commenters opposing remote
witnessing.

Commenters opposing remote witness-
ing for spousal consents made several ar-
guments in favor of retaining the physical
presence requirement without modifica-
tion. In particular, they argued that there is
no longer a public health emergency justi-
fication for waiving the physical presence
requirement, that the temporary relief no-
tices were a temporary measure to address
a national public health emergency, and
that social distancing requirements and
other measures have eased, so there is no
longer a sufficient rationale for changing
the physical presence requirement.

In addition, in response to statements
by commenters that there has been no
evidence of fraud during the period of
the temporary relief granted under the
temporary relief notices, opponents of
remote witnessing for spousal consents
argued that it usually takes many years
for evidence of fraud to surface and that
investigating and resolving allegations
of fraud can take years. Opponents of re-
mote witnessing also argued that a notary
public or plan representative witnessing a

® Another commenter addressed fees, stating that fees are imposed for both remote and in-person notarizations, are regulated by State law, and are generally equivalent. However, another
commenter supporting remote witnessing argued that fees for remote witnessing by a notary public are generally higher than for in-person notarization, so that there is a cost associated with
remote witnessing by a notary public. In addition, a commenter opposing remote witnessing argued that in-person notarization is usually free or has nominal fees, as compared to generally

higher fees for remote witnessing by a notary public.
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spousal consent remotely, unlike a notary
public or plan representative witnessing a
spousal consent in-person, cannot check
for signs of ID tampering or physically
inspect ID security features intended to
prevent forgeries. They further argued
that knowledge-based authentication is
not effective for a married couple because
spouses are likely to know key facts about
each other. With respect to detecting spou-
sal coercion and pressure, opponents of
remote witnessing of spousal consents
argued that remote witnessing is inferior
to in-person witnessing. For example, a
commenter argued that a webcam’s field
of vision is narrow and cannot see individ-
uals outside the field of vision who may
be exerting undue influence on a spouse
signing a consent. Opponents of remote
witnessing for spousal consents noted that
a conflict of interest may exist between
spouses over the form and timing of re-
tirement distributions and loans, so that a
participant may put significant pressure on
a spouse to waive spousal rights.

In addressing whether additional safe-
guards should be added to the requirements
for remote witnessing of spousal consents
in the temporary relief notices, opponents
of remote witnessing for spousal consents
argued that, if remote witnessing were per-
mitted, the scope of the current safeguards
in §1.401(a)-21(d) should be clarified.
For example, plans should be required to
-- (1) send to a spouse who provides spou-
sal consent certain documents, such as a
confirmation of the consent (separate from
documents sent to a participant) in a man-
ner that ensures actual receipt, (2) make
a visual recording of the consent process,
and (3) retain all critical plan records with
respect to a participant election or spou-
sal consent. They also suggested that the
Treasury Department and the IRS impose
additional protections, such as requiring
that plans allow spouses to choose to have
a spousal consent witnessed in person and
providing guidance on post-consent con-
firmations.

Explanation of Provisions
A. Overview.
The proposed regulation modifies the

participant election rules in §1.401(a)-
21(d) in two significant ways. First, the

January 23, 2023

proposed regulation sets forth alternatives
to the physical presence requirement in
§1.401(a)-21(d)(6) for the witnessing of a
spousal consent. These alternatives permit
a spousal consent to be witnessed remotely
by a notary public or plan representative,
but only if certain conditions are satisfied.
Second, the proposed regulation clarifies
that the protections in §1.401(a)-21(d)
that apply to participant elections made
using an electronic medium also apply to
spousal consents made using an electron-
ic medium. As part of that clarification,
the proposed regulation modifies existing
Example 3 in §1.401(a)-21(f), which illus-
trates the electronic transmission of a par-
ticipant election for a plan loan and related
notarized spousal consent, to clarify that
the protections in §1.401(a)-21(d) apply
to the spousal consent. The proposed reg-
ulation also makes other minor conform-
ing changes.

B. Remote Witnessing of Spousal
Consents.

Section 1.401(a)-21(d)(6)(1) of the
proposed regulation generally retains the
physical presence requirement set forth in
the existing regulation. The physical pres-
ence requirement provides that, in the case
of a spousal consent that is required to be
witnessed by a notary public or a plan
representative (such as a spousal consent
under section 417), the signature of the
person signing the spousal consent must
be witnessed in the physical presence of a
notary public or plan representative.

However, the proposed regulation also
provides two alternatives to the physical
presence requirement for spousal con-
sents. These two alternatives are similar to
the alternatives in the temporary relief no-
tices issued in response to the COVID-19
pandemic. For more information about
the temporary relief notices, see Part C in
the Background section of this preamble,
under the heading Notices Issued in Re-
sponse to COVID-19 Pandemic.

1. Remote witnessing by notary public.

Proposed §1.401(a)-21(d)(6)(ii)(A)
sets forth remote witnessing rules for
spousal consents witnessed by a nota-
ry public. The proposed regulation pro-
vides that, as an alternative to satisfying

440

the physical presence requirement, a plan
may accept a spousal consent witnessed
remotely by a notary public, provided that
(1) the signature of the person signing the
spousal consent is witnessed by the notary
public using live audio-video technology,
(2) the requirements in §1.401(a)-21(d)
for spousal consents are satisfied, and (3)
the remote witnessing is consistent with
State law requirements that apply to the
notary public. This alternative is substan-
tially similar to the temporary relief from
the physical presence requirement provid-
ed in the temporary relief notices for re-
mote witnessing by a notary public.

Section 1.401(a)-21(d)(6)(i1)(A)(2)
of the proposed regulation requires that
a plan that accepts spousal consents wit-
nessed remotely by a notary public, as
described in proposed §1.401(a)-21(d)(6)
(i1)(A)(/), must also accept spousal con-
sents witnessed in the physical presence
of a notary public. Both supporters and
opponents of remote witnessing suggested
this requirement (which was also included
in the temporary relief notices providing
extensions).

2. Remote witnessing by plan
representative.

The proposed regulation also sets forth
remote witnessing rules for spousal con-
sents witnessed by a plan representative.
Proposed §1.401(a)-21(d)(6)(ii)(B) pro-
vides that, as an alternative to satisfying
the physical presence requirement, a plan
may accept a spousal consent witnessed
remotely by a plan representative, provid-
ed that (1) the signature of the person sign-
ing the spousal consent is witnessed by a
plan representative using live audio-vid-
eo technology, (2) the requirements in
§1.401(a)-21(d) for spousal consents are
satisfied, and (3) the remote witnessing
satisfies the following five requirements
described in proposed §1.401(a)-21(d)(6)
(i1)(B)(7) through (5):

First, the person signing the spousal
consent must present a valid photo ID to
the plan representative during the live au-
dio-video conference. For example, the
person signing the spousal consent may
not merely transmit a copy of the photo
ID to the plan representative prior to or
after the witnessing. Second, the live au-
dio-video conference must allow for direct
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interaction between the person signing the
spousal consent and the plan representa-
tive. A pre-recorded video of the person
signing the spousal consent does not sat-
isfy this requirement. Third, the person
signing the spousal consent must transmit
by electronic means a legible copy of the
signed document directly to the plan rep-
resentative on the same date that the spou-
sal consent is signed. Fourth, after receiv-
ing the signed spousal consent, the plan
representative must acknowledge that the
signature has been witnessed by the plan
representative and transmit the signed
spousal consent, including the acknowl-
edgement, back to the person signing the
spousal consent under a system that sat-
isfies the applicable notice requirements
in §1.401(a)-21(c). Fifth, a recording of
the audio-video conference during which
the spousal consent was signed remotely
must be made by the plan representative
and, consistent with §1.401(a)-21(a)(3)
(ii),” must be retained by the plan in ac-
cordance with section 6001 (which pro-
vides rules relating to the maintenance of
records, statements, and special returns).
The first four requirements are similar to
the requirements in the temporary relief
notices, and the fifth requirement is an
additional requirement suggested by com-
menters both supporting and opposing re-
mote witnessing.

Section 1.401(a)-21(d)(6)(iii) of the
proposed regulation continues to include
rules that are in the existing regulation
relating to electronic notarization. In par-
ticular, the proposed regulation provides
that, if the physical presence requirements
(or the alternative remote witnessing re-
quirements) are satisfied, an electronic
notarization acknowledging a signature
(in accordance with section 101(g) of
E-SIGN and State law applicable to a no-
tary public) will not be denied legal effect.

C. Clarifying that Existing Special
Rules for Participant Elections Apply to
Spousal Consents.

The proposed regulation clarifies that
the five special rules regarding use of an

electronic medium in existing §1.401(a)-
21(d) apply to spousal consents. First, the
electronic medium under an electronic
system used to make a participant elec-
tion or spousal consent must be a medium
that the person who is eligible to make
the election or consent is effectively able
to access. Second, the electronic system
used in making a participant election or
spousal consent must be reasonably de-
signed to preclude any person other than
the appropriate person from making the
participant election or spousal consent.
Whether this condition is satisfied is based
on facts and circumstances, including
whether the participant election or spou-
sal consent has the potential for a conflict
of interest between the persons involved
in the election or consent. Third, the elec-
tronic system used in making a participant
election or spousal consent must provide
the person making the election or consent
with a reasonable opportunity to review,
confirm, modify, or rescind the terms of
the election or consent before it becomes
effective. Fourth, the person making the
participant election or spousal consent
must receive, within a reasonable time, a
confirmation of the effect of the election
or consent through either a written paper
document or an electronic medium under
a system that satisfies the requirements of
§1.401(a)-21(b) or (c) (as if the confirma-
tion were an applicable notice). Fifth, for
spousal consents required to be witnessed
by a plan representative or a notary pub-
lic, the spousal consent must be witnessed
in accordance with proposed §1.401(a)-
21(d)(6).

The requirements regarding use of an
electronic medium in existing §1.401(a)-
21(d) apply to participant elections, and
that term is defined broadly in §1.401(a)-
21(e)(6) to include any consent, election,
request, agreement, or similar communi-
cation made by or from a participant, ben-
eficiary, alternative payee, or an individual
entitled to benefits. Under this broad defi-
nition, structured for simplicity, a partici-
pant election includes a spousal consent.
However, in responding to the request
for comments on whether to add spousal

protections, commenters both supporting
and opposing remote witnessing suggest-
ed explicitly applying the safeguards in
§1.401(a)-21(d) to spousal consents, in-
cluding the safeguard that confirmation
of the spousal consent be provided to the
spouse. Although these safeguards already
apply to spousal consents under existing
§1.401(a)-21(d), in response to these com-
ments, the Treasury Department and the
IRS believe that it is helpful to clarify and
emphasize that these protections apply to
spousal consents.

Accordingly, the proposed regulation
includes three clarifications with respect
to spousal consents. First, the proposed
regulation provides a separate definition
for spousal consent. Section 1.401(a)-
21(e)(8) of the proposed regulation de-
fines a spousal consent as a written con-
sent signed by a participant’s spouse that
meets the requirements of section 417(a)
(2)(A). Second, as described in the pre-
ceding paragraph, amendments are made
in §1.401(a)-21(d) to clarify that each
special rule regarding use of an elec-
tronic medium for participant elections
applies to spousal consents. Third, the
proposed regulation modifies Example
3 in §1.401(a)-21(f) to clarify how the
protections in §1.401(a)-21(d) apply to
spousal consents. Example 3 in existing
§1.401(a)-21(f) illustrates the application
of §1.401(a)-21(d) to a participant elec-
tion for a plan loan and a related notarized
spousal consent. The example describes
how a plan can satisfy the requirements in
§1.401(a)-21(d)(4) and (5), by providing
the participant an opportunity to review
the election and a confirmation of the
election. However, the example is silent
on how those requirements apply to the
participant’s spouse with respect to the
spousal consent. The modified example
addresses the application of those require-
ments with respect to the spousal consent.

The protections in §1.401(a)-21(d) (as
clarified by the proposed regulation), in-
cluding the ability for a spouse to review
and rescind a spousal consent, provide
spouses using an electronic medium to
sign a spousal consent (including the use

7Section 1.401(a)-21(a)(3)(ii) provides that the rules in the regulations do not alter the otherwise applicable requirements under the Code, such as the requirements relating to tax reporting,
tax records, or substantiation of expenses, and refers to section 6001 for rules relating to the maintenance of records, statements, and special returns. It also refers to section 101(e) of E-SIGN,
which provides that if an electronic record of an applicable notice or a participant election is not maintained in a form that is capable of being retained and accurately reproduced for later
reference, then the legal effect, validity, or enforceability of the electronic record may be denied.
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of remote witnessing, whether by a notary
public or a plan representative) with pro-
tections that are not provided to spouses
who do not sign spousal consents using
an electronic medium. Section 1.401(a)-
20, Q&A-30, provides that, in general, a
plan may preclude a spouse from revoking
consent once it has been given, but that a
participant must always be allowed to
change an election during the applicable
election period. However, as provided in
existing §1.401(a)-21(d) and clarified in
this proposed regulation, §1.401(a)-21(d)
(4) requires a plan to give the spouse, for a
spousal consent made using an electronic
medium that is subject to §1.401(a)-21(d),
a reasonable opportunity to review, con-
firm, modify, or rescind the terms of the
spousal consent before it becomes effec-
tive.

D. Balancing of Interests.

The Treasury Department and the IRS
understand that there are strongly held
points of view both in support of and in
opposition to remote witnessing. As pre-
viously discussed in Part D of the Back-
ground section of this preamble, under
the heading Comments Relating to Remote
Witnessing of Spousal Consents, com-
menters supporting remote witnessing
argued that remote witnessing provides a
valuable option to participants and spous-
es (including those with limited mobili-
ty), by offering an essential convenience
during a period in which more people
rely on technological advances for their
financial transactions. On the other hand,
commenters opposing remote witnessing
argued that spousal pension rights particu-
larly affect retirement security for women
and that any decision to waive those rights
should be afforded maximum safeguards.®

In drafting the proposed regulation, the
Treasury Department and the IRS have
worked to strike a balance between the
competing interests identified by com-
menters by offering remote witnessing as
an option to those who elect to use it, but
still requiring conditions on remote wit-
nessing that are either similar to or more
protective than the conditions in the tem-

porary relief notices. Many of these con-
ditions, including prohibiting a plan from
requiring remote witnessing of spousal
consents by a notary public and requir-
ing that a plan representative record the
audio-video conference during which a
spousal consent is signed remotely (and
retain the recording), were suggested both
by commenters supporting and by com-
menters opposing remote witnessing.

In addition, the Treasury Department
and the IRS believe that, by clarifying that
the protections in §1.401(a)-21(d) apply
both to participant elections and spousal
consents, the proposed regulation em-
phasizes several essential protections for
a spouse using an electronic medium to
sign a spousal consent. Those protections
include requiring a plan to send a spouse
confirmation of a spousal consent separate
from the documents sent to the participant
making the election and giving the spouse
the ability to review and rescind the spou-
sal consent.

Proposed Applicability Date

This regulation is proposed to apply
beginning on the date that is six months
after publication of the Treasury decision
adopting these rules as a final regulation in
the Federal Register. Prior to the applica-
bility date of the final regulation, taxpay-
ers may rely on the rules set forth in this
notice of proposed rulemaking.

Availability of IRS Documents

For copies of recently issued revenue
procedures, revenue rulings, notices and
other guidance published in the Internal
Revenue Bulletin, please visit the IRS
website at www.irs.gov or contact the Su-
perintendent of Documents, U.S. Govern-
ment Publishing Office, Washington, DC
20402.

Special Analyses
L. Regulatory Impact Analysis

This proposed regulation is not subject
to review under section 6(b) of Executive

Order 12866 pursuant to the Memoran-
dum of Agreement (April 11, 2018) be-
tween the Treasury Department and the
Office of Management and Budget regard-
ing review of tax regulations.

IL Paperwork Reduction Act

The collections of information refer-
enced in this proposed regulation were
previously reviewed and approved by the
Office of Management and Budget in ac-
cordance with the Paperwork Reduction
Act of 1995 (44 U.S.C. 3507(d)) under
control number 1545-1632.

Comments on the collection of infor-
mation and the accuracy of estimated av-
erage annual burden and suggestions for
reducing this burden should be sent to
the Office of Management and Budget,
Attn: Desk Officer for the Department
of the Treasury, Office of Information
and Regulatory Affairs, Washington, DC
20503, with copies to the Internal Reve-
nue Service, Attn: IRS Reports Clearance
Officer, SE:W:CAR:MP:T:T:SP; Wash-
ington, DC 20224. Comments on the col-
lection of information should be received
by March 30, 2023.

An agency may not conduct or sponsor,
and a person is not required to respond to,
a collection of information unless it dis-
plays a valid control number assigned by
the Office of Management and Budget.

Books or records relating to a collec-
tion of information must be retained as
long as their contents may become mate-
rial in the administration of any internal
revenue law. Generally, tax returns and tax
return information are confidential, as re-
quired by 26 U.S.C. 6103.

1. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act, it is hereby certified that this regula-
tion will not have a significant economic
impact on a substantial number of retire-
ment plans, or their administrators and
sponsors. This certification is based on
several factors. First, the provisions of
the proposed regulation that permit the
remote witnessing of spousal consents are

8The Treasury Department and the IRS have provided sample language, in Notice 97-10, 1997-2 IRB 41, which is designed to make it easier for spouses of participants to understand their
rights to survivor annuities under qualified plans. The language is designed to assist plan administrators in preparing spousal consent forms that meet the statutory requirements.
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voluntary; plans are not required to permit
remote witnessing, and spouses are not
required to use remote witnessing even
if a plan sponsor chooses to make remote
witnessing available as an option under its
plan. Accordingly, it is anticipated that a
sponsor will permit remote witnessing un-
der its plan only if the sponsor concludes
that remote witnessing is more convenient
and less burdensome for the plan and its
participants and beneficiaries. Similarly, it
is anticipated that a spouse in a plan that
permits remote witnessing will use remote
witnessing only if the spouse concludes
that remote witnessing is more convenient
and less burdensome. Further, the require-
ments for remote witnessing in the pro-
posed regulation are substantially similar
to requirements already imposed under
the temporary relief notices, and the new
requirements imposed under the proposed
regulation with respect to witnessing by a
plan representative (that is, that the plan
must record the audio-video conference
and retain the recording) were suggested
by commenters (including commenters
supporting remote witnessing).

Second, the provisions of the proposed
regulation relating to the application of
the requirements in §1.401(a)-21(d) to
spousal consents are merely clarifica-
tions of existing regulations. As previ-
ously stated, under existing §1.401(a)-21,
spousal consents are a subset of partici-
pant elections, so that the requirements
in §1.401(a)-21(d) apply to spousal con-
sents. Thus, this proposed regulation does
not impose new compliance burdens and
is not expected to result in economically
meaningful changes in behavior related to
existing §1.401(a)-21.

For the reasons stated, a regulatory flex-
ibility analysis under the Regulatory Flex-
ibility Act is not required. The Treasury
Department and the IRS invite comments
on the impact of this regulation on small
entities. Pursuant to section 7805(f) of the
Code, this notice of proposed rulemaking
has been submitted to the Chief Counsel
of Advocacy of the Small Business Ad-
ministration for comment on its impact on
small business.

Comments and Public Hearing

Before these proposed amendments
to the regulation are adopted as a final
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regulation, consideration will be given
to comments that are submitted timely
to the IRS as prescribed in the preamble
under the ADDRESSES section. The
Treasury Department and the IRS request
comments on all aspects of the proposed
regulation. Any electronic comments and
paper comments submitted will be made
available at www.regulations.gov or upon
request.

A telephonic public hearing has been
scheduled for April 11, 2023, begin-
ning at 10 a.m. ET. The rules of 26 CFR
§601.601(a)(3) apply to the hearing. Per-
sons who wish to present oral comments
by telephone at the public hearing must
submit electronic or written comments
and an outline of the topics to be addressed
and the time to be devoted to each topic by
March 30, 2023 as prescribed in the pre-
amble under the ADDRESSES section.
For those requesting to speak during the
public hearing, send an outline of topic
submissions electronically via the Federal
eRulemaking Portal at www.regulations.
gov (indicate IRS and REG-114666-22).

Individuals who want to testify (by
telephone) at the public hearing must send
an email to publichearings@irs.gov to
receive the telephone number and access
code for the public hearing. The subject
line of the email must contain the regu-
lation number REG-114666-22 and the
word TESTIFY. For example, the subject
line may say: Request to TESTIFY at
Hearing for REG-114666-22. The email
should include a copy of the speaker’s
public comments and outline of topics.
Individuals who want to attend (by tele-
phone) the public hearing must also send
an email to publichearings@irs.gov to
receive the telephone number and access
code for the public hearing. The subject
line of the email must contain the regu-
lation number REG-114666-22 and the
word ATTEND. For example, the subject
line may say: Request to ATTEND Hear-
ing for REG-114666-22. To request spe-
cial assistance during the public hearing,
contact the Publications and Regulations
Branch of the Office of Associate Chief
Counsel (Procedure and Administration)
by sending an email to publichearings@
irs.gov (preferred) or by telephone at
(202) 317-5177 (not a toll-free number).

A period of 10 minutes will be allocat-
ed to each person for making comments.
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After the deadline for receiving outlines
has passed, the IRS will prepare an agenda
containing the schedule of speakers. Cop-
ies of the agenda will be made available
at www.regulations.gov, search IRS and
REG-114666-22. Copies of the agenda
will also be available by emailing a re-
quest to publichearings@irs.gov. Please
put “REG-114666-22 Agenda Request” in
the subject line of the email.

Drafting Information

The principal authors of this regula-
tion are Arslan Malik and Pamela Kinard,
Office of Associate Chief Counsel (Em-
ployee Benefits, Exempt Organizations,
and Employment Taxes (EEE)). Howev-
er, other personnel from the IRS and the
Treasury Department participated in the
development of this regulation.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and record-
keeping requirements.

Proposed Amendments to the
Regulations

Accordingly, the Treasury Department
and the IRS are proposing to amend 26
CFR part 1 as follows:

PART 1--INCOME TAXES

Paragraph 1. The authority citation for
part 1 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.401(a)-21 is amended
by:

1. Revising the section heading;

2. Revising the first sentence of para-
graph (a)(1)(i) and the heading of para-
graph (a)(1)(ii);

3. Revising paragraphs (a)(1)(ii)(A)
and (C);

4. Revising paragraphs (a)(2)(i) and
(ii);

5. Revising the heading of paragraph
()(2)(iii);

6. Revising the last sentence of para-
graph (2)(3)(i) and revising paragraph (a)
(3)(ii);

7. Revising the heading and first sen-
tence of paragraph (a)(4);

8. Revising paragraph (d);
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9. Revising paragraphs (e)(4) and (6)
and adding paragraph (e)(8);

10. In paragraph (f), designating Ex-
amples 1 through 6 as paragraphs (f)(1)
through (6), respectively;

11. Revising newly designated para-
graph ()(3);

12. Revising paragraph (g).

The revisions and addition read as fol-
lows:

§1.401(a)-21 Rules relating to the use
of an electronic medium to provide
applicable notices and to make
participant elections and spousal
consents.

(a) * * *

(1) * * *

(1) * * * This section provides rules re-
lating to the use of an electronic medium
to provide applicable notices and to make
participant elections and spousal consents
with respect to retirement plans, employee
benefit arrangements, and individual re-
tirement plans described in paragraph (a)
(2) of this section. * * *

(i1) Notices, elections, and consents re-
quired to be in writing or in written form-
-(A) In general. The rules of this section
must be satisfied for an electronic medium
to be used to provide an applicable notice
or make a participant election or spousal
consent if the notice, election, or consent
is required to be in writing or in written
form under the Internal Revenue Code,
Department of Treasury regulations, or
other guidance published in the Internal
Revenue Bulletin by the Commissioner.
sk k sk sk ok

(C) Rules relating to participant elec-
tions and spousal consents. A participant
election or a spousal consent that is made
using an electronic medium is treated as
being provided in writing or in written
form if the requirements of paragraphs (a)
(5) and (d) of this section are satisfied.
sk k sk sk ok

(2) % % %

(1) Notices, elections, or consents under
retirement plans. The rules of this section
apply to any applicable notice, participant
election, or spousal consent relating to the
following retirement plans: a qualified
retirement plan under sections 401(a) or
403(a); a section 403(b) plan; a simplified
employee pension (SEP) under section
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408(k); a simple retirement plan under
section 408(p); or an eligible governmen-
tal plan under section 457(b).

(i1) Notices or elections under other
employee benefit arrangements. The rules
of this section also apply to any applicable
notice or participant election relating to
the following employee benefit arrange-
ments: an accident and health plan or ar-
rangement under sections 104(a)(3) and
105; a cafeteria plan under section 125; an
educational assistance program under sec-
tion 127; a qualified transportation fringe
program under section 132; an Archer
MSA under section 220; or a health sav-
ings account under section 223.

(iii) Notices or elections under individ-
ual retirement plans. * * *

(3) * * *

(1) * * * The rules in this section also
do not apply to section 411(a)(3)(B) of
the Code (relating to suspension of ben-
efits), section 4980B(f)(6) (relating to an
individual’s COBRA rights), or any other
Code provision over which the Depart-
ment of Labor or Pension Benefit Guar-
anty Corporation has similar interpretative
authority.

(i1) Recordkeeping and other require-
ments. The rules in this section apply only
with respect to applicable notices, partici-
pant elections, and spousal consents relat-
ing to a person’s rights under a retirement
plan, an employee benefit arrangement,
or an individual retirement plan. Thus,
the rules in this section do not alter the
otherwise applicable requirements under
the Code, such as the requirements relat-
ing to tax reporting, tax records, or sub-
stantiation of expenses. See section 6001
for rules relating to the maintenance of
records, statements, and special returns.
See also section 101(e) of E-SIGN, which
provides that if an electronic record of an
applicable notice, a participant election, or
a spousal consent is not maintained in a
form that is capable of being retained and
accurately reproduced for later reference,
then the legal effect, validity, or enforce-
ability of the electronic record may be
denied.

(4) General requirements related to ap-
plicable notices, participant elections, and
spousal consents. The rules of this section
supplement the general requirements re-
lated to each applicable notice, participant
election, and spousal consent. * * *
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(d) Special rules for participant elec-
tions and spousal consents--(1) In gen-
eral. This paragraph (d) is satisfied for
participant elections or spousal consents if
the conditions described in paragraphs (d)
(2) through (6) of this section are satisfied.

(2) Effective ability to access. The
electronic medium under an electronic
system used to make a participant elec-
tion or spousal consent must be a medium
that the person who is eligible to make the
election or consent is effectively able to
access. If the appropriate person is not ef-
fectively able to access the electronic me-
dium for making the election or consent,
the election or consent will not be treated
as made available to that person. Thus, for
example, the election will not be treated
as made available for purposes of the rules
under section 401(a)(4).

(3) Authentication. The electronic sys-
tem used in making a participant election
or spousal consent must be reasonably
designed to preclude any person other
than the appropriate person from mak-
ing the election or consent. Whether this
condition is satisfied is based on facts
and circumstances, including whether the
election or consent has the potential for a
conflict of interest between the persons in-
volved in the election or consent.

(4) Opportunity to review. The elec-
tronic system used in making a participant
election or spousal consent must provide
the person making the election or consent
with a reasonable opportunity to review,
confirm, modify, or rescind the terms of
the election or consent before the election
or consent becomes effective.

(5) Confirmation of action. The person
making the participant election or spousal
consent must receive, within a reasonable
time, a confirmation of the effect of the
election or the consent under the terms of
the plan or arrangement through either a
written paper document or an electronic
medium under a system that satisfies the
requirements of either paragraph (b) or (c)
of this section (as if the confirmation were
an applicable notice).

(6) Spousal consents required under
the Code to be witnessed by a notary pub-
lic or a plan representative--(1) Witnessing
of spousal consent in physical presence of
notary public or plan representative. Ex-
cept as provided in paragraph (d)(6)(ii)
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of this section, in the case of a spousal
consent that is required to be witnessed
by a notary public or a plan represen-
tative (such as a spousal consent under
section 417), the signature of the person
signing the consent must be witnessed in
the physical presence of a notary public or
a plan representative.

(i1) Alternative to witnessing of spou-
sal consent in physical presence of no-
tary public or plan representative--(A)
Remote witnessing of spousal consent by
notary public--(1) In general. As an al-
ternative to witnessing of a spousal con-
sent in the physical presence of a notary
public described in paragraph (d)(6)(i) of
this section, a plan may accept a consent
witnessed remotely by a notary public if
the signature of the person signing the
consent is witnessed by the notary pub-
lic using live audio-video technology, the
requirements of paragraph (d) of this sec-
tion for consents are satisfied, and the re-
mote witnessing is consistent with State
law requirements that apply to the notary
public.

(2) In-person notarization must be ac-
cepted by plan. A plan that accepts spousal
consents witnessed remotely by a notary
public must also accept consents wit-
nessed in the physical presence of a notary
public.

(B) Remote witnessing of spousal con-
sent by plan representative. As an alterna-
tive to witnessing of a spousal consent in
the physical presence of a plan represen-
tative described in paragraph (d)(6)(i) of
this section, a plan may accept a consent
witnessed remotely by a plan representa-
tive if the signature of the person signing
the consent is witnessed by the plan repre-
sentative using live audio-video technol-
ogy, the requirements of paragraph (d) of
this section are satisfied, and the addition-
al requirements described in paragraphs
(d)(6)(i1)(B)(7) through (5) of this section
are satisfied.

(1) Presentation of valid photo ID. The
person signing the spousal consent must
present a valid photo ID to the plan rep-
resentative during the live audio-video
conference (for example, the person sign-
ing the consent may not merely transmit a
copy of the photo ID to the plan represen-
tative prior to or after the witnessing).

(2) Direct interaction. The live au-
dio-video conference must allow for direct
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interaction between the person signing the
spousal consent and the plan representa-
tive (for example, a pre-recorded video of
the person signing the consent is not suf-
ficient).

(3) Same-day document transmission.
The person signing the spousal consent
must transmit by electronic means a leg-
ible copy of the signed document directly
to the plan representative on the same date
that the document is signed.

(4) Plan representative acknowledge-
ment. After receiving the signed document,
the plan representative must acknowledge
that the signature has been witnessed by
the plan representative in accordance with
paragraph (d)(6)(ii)(B) of this section and
transmit the signed document, including
the acknowledgement, back to the per-
son signing the spousal consent under a
system that satisfies the applicable notice
requirements in paragraph (c) of this sec-
tion.

(5) Recording and retention of au-
dio-video conference. A recording of the
audio-video conference during which the
spousal consent was signed remotely must
be made by the plan representative and,
consistent with paragraph (a)(3)(ii) of this
section, must be retained by the plan in ac-
cordance with section 6001.

(iii) Electronic notarization permitted.
If the requirements of paragraph (d)(6)(i)
or (d)(6)(ii)(A) of this section are satis-
fied, an electronic notarization acknowl-
edging a signature (in accordance with
section 101(g) of E-SIGN and State law
applicable to a notary public) will not be
denied legal effect.

(e) * * *

(4) Electronic record. The term elec-
tronic record means an applicable notice,
a participant election, or a spousal consent
that is created, generated, sent, commu-
nicated, received, or stored by electronic
media.
sk k sk sk ook

(6) Participant election. The term par-
ticipant election includes any election,
request, agreement, or similar commu-
nication made by or from a participant,
beneficiary, alternate payee, or person en-
titled to benefits under a retirement plan,
employee benefit arrangement, or individ-
ual retirement plan as described in para-
graph (a)(2) of this section.

sk k sk sk ook

445

(8) Spousal consent. The term spousal
consent means a written consent signed
by a participant’s spouse that meets the re-
quirements of section 417(a)(2)(A).

(f) * * *

* ok % k%

(3) Example 3. (i) Facts involving participant
election for plan loan and related notarized spousal
consent. Plan C, a qualified money purchase pension
plan, permits a married participant to request a plan
loan through Plan C’s website with the notarized
consent of the spouse. Under Plan C’s system for
requesting a plan loan, a participant must enter the
participant’s account number and personal identifi-
cation number (PIN) (in order to preclude any person
other than the participant from making the election)
and the participant’s email address. The information
entered by the participant must match the informa-
tion in Plan C’s records in order for the transaction
to proceed. Participant M, a married participant, is
effectively able to access the website available to ap-
ply for a plan loan. Participant M completes the loan
documents on Plan C’s website.

(A) After receiving the completed loan docu-
ments, Plan C notifies Participant M that Participant
M’s spouse must sign a spousal consent for the plan
loan that is witnessed by a notary public or plan rep-
resentative. The spousal consent form includes sec-
tions for the signature, email address, and mailing
address of Participant M’s spouse. Participant M’s
spouse signs the spousal consent for the plan loan,
and the signature is witnessed in the physical pres-
ence of a notary public. Participant M’s spouse pro-
vides the notarized spousal consent to Participant M,
and Participant M scans the notarized spousal con-
sent and uploads it to Plan C’s website.

(B) After Plan C receives the spousal consent,
Plan C sends an email to Participant M with attached
loan documents, giving Participant M a reasonable
period of time to review and confirm the loan docu-
ments and to determine whether the plan loan should
be modified (such as editing the account number or
decreasing the loan amount) or rescinded. Using the
email address provided on the spousal consent form,
Plan C also sends an email to Participant M’s spouse
that attaches the signed spousal consent and gives
Participant M’s spouse a specified reasonable period
of time to review and confirm the spousal consent
and to determine whether the spousal consent should
be modified or rescinded. The email also notifies Par-
ticipant M’s spouse that Participant M’s spouse may
request a written paper copy of the signed spousal
consent and that, if Participant M’s spouse requests a
written paper copy of the signed spousal consent, it
will be provided at no extra charge.

(C) Participant M makes no changes to the loan
documents, and Participant M’s spouse makes no
changes to the spousal consent. After Plan C pro-
cesses the loan documents, including the notarized
spousal consent, Plan C notifies Participant M that
the loan documents have been processed. In addi-
tion, the notice provides that Participant M may re-
quest a written paper copy of the loan documents and
that, if Participant M requests a written paper copy of
the loan documents, it will be provided at no charge.
Plan C retains an electronic copy of the loan docu-
ments, including the notarized spousal consent, in a
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form that is capable of being retained and accurately
reproduced for later reference by all parties.

(i1) Conclusion. In this paragraph (f)(3) (Exam-
ple 3), the electronic transmission of the participant
election for a plan loan and related notarized spousal
consent satisfies the requirements of paragraphs (a),
(c), and (d) of this section.

% k% ok ok

(g) Applicability date--(1) In general.
Except as otherwise provided in para-
graph (g)(2) of this section, the rules pro-
vided in this section apply to applicable
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notices provided and to participant elec-
tions and spousal consents made on or af-
ter (the date that is six months after the fi-
nal regulation is published in the Federal
Register).

(2) Special applicability date rules for
periods before the general applicability
date. Section 1.401(a)-21, as it appeared
in the April 1, 2022, edition of 26 CFR
part 1, applies for periods before the gen-
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eral applicability date in paragraph (g)(1)
of this section.

Melanie R. Krause,
Acting Deputy Commissioner for
Services and Enforcement.

(Filed by the Office of the Federal Register Decem-
ber 29, 2022, 8:45a.m., and published in the issue
of the Federal Register for December 30, 2022, 87
FR 80501)

Bulletin No. 2023-4



Definition of Terms

Revenue rulings and revenue procedures
(hereinafter referred to as “rulings”) that
have an effect on previous rulings use the
following defined terms to describe the
effect:

Amplified describes a situation where
no change is being made in a prior pub-
lished position, but the prior position is
being extended to apply to a variation of
the fact situation set forth therein. Thus, if
an earlier ruling held that a principle ap-
plied to A, and the new ruling holds that
the same principle also applies to B, the
earlier ruling is amplified. (Compare with
modified, below).

Clarified is used in those instances
where the language in a prior ruling is be-
ing made clear because the language has
caused, or may cause, some confusion. It
is not used where a position in a prior rul-
ing is being changed.

Distinguished describes a situation
where a ruling mentions a previously pub-
lished ruling and points out an essential
difference between them.

Modified is used where the substance
of a previously published position is being
changed. Thus, if a prior ruling held that a
principle applied to A but not to B, and the

Abbreviations

The following abbreviations in current
use and formerly used will appear in

material published in the Bulletin.
A—Individual.
Acgq.—Acquiescence.
B—Individual.
BE—Beneficiary.
BK—Bank.
B.T.A.—Board of Tax Appeals.
C—Individual.
C.B.—Cumulative Bulletin.
CFR—Code of Federal Regulations.
CI—City.
COOP—Cooperative.
Ct.D.—Court Decision.
CY—County.
D—Decedent.
DC—Dummy Corporation.
DE—Donee.
Del. Order—Delegation Order.
DISC—Domestic International Sales Corporation.
DR—Donor.
E—Estate.
EE—Employee.
E.O.—Executive Order.
ER—Employer.
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new ruling holds that it applies to both A
and B, the prior ruling is modified because
it corrects a published position. (Compare
with amplified and clarified, above).

Obsoleted describes a previously pub-
lished ruling that is not considered deter-
minative with respect to future transactions.
This term is most commonly used in a ruling
that lists previously published rulings that
are obsoleted because of changes in laws or
regulations. A ruling may also be obsoleted
because the substance has been included in
regulations subsequently adopted.

Revoked describes situations where the
position in the previously published ruling
is not correct and the correct position is
being stated in a new ruling.

Superseded describes a situation where
the new ruling does nothing more than
restate the substance and situation of a
previously published ruling (or rulings).
Thus, the term is used to republish under
the 1986 Code and regulations the same
position published under the 1939 Code
and regulations. The term is also used
when it is desired to republish in a single
ruling a series of situations, names, etc.,
that were previously published over a
period of time in separate rulings. If the

ERISA—Employee Retirement Income Security Act.
EX—Executor.

F—Fiduciary.

FC—Foreign Country.

FICA—Federal Insurance Contributions Act.
FISC—Foreign International Sales Company.
FPH—Foreign Personal Holding Company.
F.R.—Federal Register.

FUTA—Federal Unemployment Tax Act.
FX—Foreign corporation.

G.C.M.—Chief Counsel’s Memorandum.
GE—Grantee.

GP—General Partner.

GR—Grantor.

IC—Insurance Company.

1.R.B.—Internal Revenue Bulletin.
LE—TLessee.

LP—Limited Partner.

LR—Lessor.

M—Minor.

Nonacgq.—Nonacquiescence.
O—Organization.

P—Parent Corporation.

PHC—Personal Holding Company.
PO—Possession of the U.S.

PR—Partner.

PRS—Partnership.

new ruling does more than restate the sub-
stance of a prior ruling, a combination of
terms is used. For example, modified and
superseded describes a situation where the
substance of a previously published ruling
is being changed in part and is continued
without change in part and it is desired to
restate the valid portion of the previous-
ly published ruling in a new ruling that is
self contained. In this case, the previously
published ruling is first modified and then,
as modified, is superseded.

Supplemented is used in situations in
which a list, such as a list of the names of
countries, is published in a ruling and that
list is expanded by adding further names
in subsequent rulings. After the original
ruling has been supplemented several
times, a new ruling may be published that
includes the list in the original ruling and
the additions, and supersedes all prior rul-
ings in the series.

Suspended is used in rare situations to
show that the previous published rulings
will not be applied pending some future
action such as the issuance of new or
amended regulations, the outcome of cas-
es in litigation, or the outcome of a Ser-
vice study.

PTE—Prohibited Transaction Exemption.
Pub. L.—Public Law.

REIT—Real Estate Investment Trust.
Rev. Proc.—Revenue Procedure.

Rev. Rul.—Revenue Ruling.
S—Subsidiary.

S.P.R.—Statement of Procedural Rules.
Stat.—Statutes at Large.

T—Target Corporation.

T.C.—Tax Court.

T.D.—Treasury Decision.
TFE—Transferee.

TFR—Transferor.

T.I.R.—Technical Information Release.
TP—Taxpayer.

TR—Trust.

TT—Trustee.

U.S.C.—United States Code.
X—Corporation.

Y—Corporation.

Z—Corporation.
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