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Introduction

The United Nations Convention against TransnatioDajanized Crime marks a
significant milestone in the global fight againstiminal organizations. The
Convention is intended to encourage States thahatohave provisions against
organized crime to adopt comprehensive countermesisind to provide those States
with some guidance in approaching the legislatieasures involved. It also seeks to
eliminate safe havens for organized crime by progdyreater standardization and
coordination of national legislative, administratignd enforcement measures relating
to transnational organized crime, and to ensureoee refficient and effective global
effort to prevent and suppress it.

The Convention recognizes that organized crimimabigs behind various forms and
manifestations of crime should be the target ohural justice systems. Efforts should
be geared towards the dismantling of those grompspaotecting victims as well as
witnesses. In relation to criminalization, the Centton focuses on the offence of
participation in an organized criminal group and é&mablers of organized criminality,
namely money-laundering, corruption and obstructibjustice. The great adaptability
and flexibility of the Convention stems from theparsion of the scope of application
to all serious crime, including new and emergingr® of crime. The broad scope of
application of the Convention enables States tordfone another the widest measure
of mutual legal assistance in investigations, progens and judicial proceedings. The
Convention further reinforces mechanisms of coafisn with the aim, inter alia, of
depriving criminal groups of assets that can furtteminal activities. Finally, the
Convention recognizes the importance of prevention.

The Convention is supplemented by three protodbks:Protocol against the Smuggling of
Migrants by Land, Air, and Se&the Protocol to Prevent, Suppress, and Punistfidkiaig in
Persons, Especially Women and Childrand the Protocol against the lllicit Manufacturing
of and Trafficking in Firearms, their Parts and Qoments and Ammunitich.

AW N P

United NationsTreaty Seriesyol. 2225, No. 39574.
Ibid., vol. 2241, No. 39574.
Ibid., vol. 2237, No. 39574.
Ibid., vol. 2326, No. 39574.



A. Structure of this legislative guide

The present legislative guide for the implementatibthe United Nations Convention
against Transnational Organized Crime is dividetd isix chapters. Following this
introduction, chapter Il sets out provisions andigattions applicable throughout the
Convention. In chapter Ill, issues of substantivéminal law relating to the
criminalization of transnational organized crime aiscussed. chapter IV examines
procedural law in the Convention to ensure effectviminalization, and chapter V
presents legislative and administrative measureant@mnce legal assistance and law
enforcement and other forms of international coate@n. Chapter VI of this guide
relates to the prevention of and national coordmafgainst transnational organized
crime.

The sequence of chapters and the structure of @agtter are presented thematically
rather than following the Convention article byi@e, in order to make this legislative
guide easier to use by national drafters, who nedrto focus on particular issues or
guestions. The parts of this guide that cover $igemiticles of the Convention start by
quoting the relevant Convention text. Each chaptedivided into several parts
(marked by A, B, C, etc.), and each part is orgethizlong the same structure, using
the following four sections:

1. Introduction

2. Summary of main requirements

3. Mandatory requirements

4. Other measures, including optional issues

Additional references and resources are listedheatenhd of each part. These include
references to other relevant articles in tl@®nvention against Transnational
Organized Crimeand the Protocols thereto, relevant model legisaprovisions
developed by the United Nations Office on Drugs @rome (UNODC), additional
United Nations resources, and references to exangfleational legislation. In the
electronic version, available at sherloc.unodc.trg,examples of national legislation
are available through hyperlinks.

At the end of this legislative guide, annex | ligte requirements in accordance with
the Convention for States parties to report to $leeretary-General of the United
Nations. Annex Il lists other relevant materialcdmentation, toolkits, guidelines etc.
developed by UNODC to outline the Convention regmients, examine their

implementation and application, and assist Stadesas in their efforts to prevent and
combat transnational organized crime more effelgtive

Particular attention should be paid to the sectighang a summary of main
requirements relevant to each article, which previdformation on the essential
requirements of the article concerned.



B. Structure of the Organized Crime Convention

10.

11.

12.

The purpose of the Organized Crime Convention jsréanote cooperation to prevent
and combat transnational organized crime more tafedg. Comprising 41 articles,
the Convention:

» Defines certain terms
* Requires States to treat specific conduct, defineéde Convention, as crimes

* Requires the introduction of specific control measy such as protection of
victims and witnesses or liability of legal persons

* Provides for the confiscation of the proceeds oher

* Promotes international cooperation, for exampleugh extradition, mutual legal
assistance and joint investigations

* Provides for training, research and informationrsttameasures
* Encourages preventive policies and measures
« Contains technical provisions, such as for sigma#und ratification

The process by which the requirements of the Camwercan be fulfilled will vary
from State to State. Monist systems could ratify @onvention and incorporate its
provisions into domestic law by official publicatiowhile dualist systems would
require implementing legislation.

As those responsible for preparing legislative tdrafxamine the priorities and
obligations under the Convention, the guidancegmesl in the following paragraphs
should be kept in mind.

In establishing their priorities, national legisleg should bear in mind that the
provisions of the Convention and the Protocolsdttedo not all have the same level
of obligation. In general, provisions can be graupeto the following three
categories:

« Measures that are mandatory (either absolutelymmravspecified conditions have
been met)

* Measures that States parties must consider appbyirgdeavour to apply
e Measures that are optional

Whenever the phrase “States are required to” id us¢éhe Convention, the reference
is to a mandatory provision. Otherwise, the languaged in the guide is “required to
consider”, which means that States are stronglgdsk seriously consider adopting a
certain measure and to make a genuine effort tombeher adopting this measure
would be compatible with their legal system. Fotirety optional provisions, this
guide employs the term “may wish to consider”. Gomaally, States “are required” to
choose one or another option (for example, in #se ®f offences under article 5). In
these cases, States are free to opt for one atltlee or both options.



Several provisions in the Convention are qualifisdreference to the domestic law
and legal system of the States parties. While teeige formulation of this clause
varies between articles, the common purpose ofeth@wases is to ensure that
legislators adapt the language of the Conventigairements to the relevant domestic
settings such that they match general principlesme-existing laws and systems. If
the phrases “in accordance with” and “required bpmdBmental principles of the
domestic law of the State Party” are used, thissdnet make the Convention
obligations subject to those principles; rathere tbbligation here is to adopt
appropriate  measures in accordance with generaicipkes and the particular
application and understanding in the State partye Pphrases “consistent with” or
“subject to the legal principles of the State Paitypwever, are safeguard clauses that
limit the relevant provisions to consistency witte tState party’s legal principles or
subject relevant requirements to those principleg. phrase “if permitted by the basic
principles of its domestic legal system” and “cdiugis prescribed by its domestic
law” similarly limit the application of some mandag requirements under the
Convention. Where the phrase “in accordance wsthldmestic law and administrative
procedures” is usedkx situsis to be applied, that is the law of the Statevinch the
action is to occur, for example, the law in whidlogeeds of crime are seizeédhe
phrase “consistent with their respective domesgal and administrative systems”,
which is used in article 27(1), is explained in theavaux Préparatoires of the
Negotiations for the Elaboration of the United Nais Convention against
Transnational Organized Crime and the Protocols réte® which states that this
clause provides States parties with flexibility astjng the extent and manner of
cooperation, within the object and purpose of teav@ntion. For example, it enables
States parties to deny cooperation where it woalddntrary to their domestic laws or
policies to provide the assistance reque$t8dch justified exceptions must, however,
be consistent with the overall duties of Statesigmunder the Convention.

The summary of main requirements presented in saction lists both measures that
are mandatory and measures that States partieconster applying or endeavour to
apply. In the analysis that follows, measures #rat mandatory are discussed first.
Measures that States parties must consider apptyirgndeavour to apply and those
that are optional are discussed together.

In general, articles of the Convention and the ddwls thereto describe conduct that
must be criminalized by domestic law, made punikhblg appropriate sanctions and
made subject to the various requirements goverremgadition, mutual legal
assistance and other forms of assistance and aimper

In several places, the Convention and the Protodflsr to criminalization using
“such legislative and other measures as may bessagg. The reference to “other”

See article 14, paragraph 1, of the Conventiomagaransnational Organized Crime; see also set¥WdD,
below.

United Nations publication, Sales No. E.06.V.5.

Travaux Préparatoiresp. 244; see also section V.C ,below.



17.

18.

measures is not intended to require or permit catization without legislation. Such
measures are additional to, and presuppose themcésof, legislation.

It is recommended that national legislators checkcbnsistency with other offences,
definitions and legislative uses before relying formulations or terminology
contained in the Convention. The Convention wateldfor general purposes and is
addressed to national governments. Thus, the [@vabstraction is higher than that
necessary for domestic legislation. National legige drafters should therefore be
careful not to incorporate parts of the text varbabut are encouraged to adopt the
spirit and meaning of the various articles.

The present guide makes reference toTireraux Préparatoiregofficial records) of
the negotiations of the Conventions and the Prdgotttereto. The purpose of the
Travaux Préparatoiress to track the progress of the negotiations m dpen-ended
intergovernmental Ad Hoc Committee on the Elaboratof a Convention against
Transnational Organized Crime, thus providing ihsigto the issues confronted by
the Ad Hoc Committee and the solutions it found.



Provisions and obligations applicable throughou the
United Nations Convention against Transnational
Organized Crime

19.

20.

21.

22.

States parties need to be aware of a number ofrgepm®visions and requirements
that may not be evident in reading a particulaiclertof the Organized Crime

Convention. These general provisions and requirésmeast be clearly understood by
legislative drafters and policymakers and care rhagbken to incorporate them when
preparing legislation to implement the specificicdeés concerned. Otherwise, the
implementing measure could be out of compliancenhvifte requirements of the

Convention.

It should also be noted that these general prawssiohich are described below, also
apply to offences established in accordance wihPotocols to the Organized Crime
Convention (article 1(3) of each Protocdl).

Article 1 of the Organized Crime Convention
— Statement of purpose

The purpose of this Convention is to promote coafti@n to prevent and combat transnational
organized crime more effectively.

In implementing the Convention, legislators shaallsb be mindful of the purpose of
the Convention, as stated in article 1. The stat¢rmEpurpose is an intrinsic part of
the Convention that must be considered when intéing and implementing any
provision under this treafy.

While a separate statement of purpose may notceresl in some legal systems, it is
important for drafters to consider how the Conwamtimpacts upon obligations
arising from other international treaties to whtble State is a party. Bearing in mind
the obligation of States under the Charter of thédd Nations to cooperate with one
another in the promotion and observance of hungigiand fundamental freedomis,
legislators need to pay particular attention to rbe Organized Crime Convention
interacts with international human rights law.

10

See also section II.E, below.

See articles 18, 19 and 31 of the Vienna Converdiothe Law of Treaties (United Natioriggaty Series
vol. 1155, No. 18232).

See articles 55 and 56 of the Charter of the dnNations; see also the Declaration on Principles o
International Law concerning Friendly Relations abdoperation among States in accordance with the
Charter of the United Nations (General Assemblylrgigm 2625 (XXV), annex.



A. Implementation of the Convention

23.

24.

25.

Article 34 of the Organized Crime Convention
— Implementation of the Convention

1. Each State Party shall take the necessary messuncluding legislative and
administrative measures, in accordance with fundaaheprinciples of its domestic law, to
ensure the implementation of its obligations urttlex Convention.

2. The offences established in accordance withlest5, 6, 8 and 23 of this Convention shall
be established in the domestic law of each Staty Ralependently of the transnational nature
or the involvement of an organized criminal grogpdascribed in article 3, paragraph 1, of this
Convention, except to the extent that article shaf Convention would require the involvement
of an organized criminal group.

3. Each State Party may adopt more strict or seve@sures than those provided for by this
Convention for preventing and combating transnati@nganized crime.

The purpose of article 34(1) is to ensure the imgletation of laws that are consistent
with constitutional requirements of the State palttylso serves to prevent new laws
being put in place to implement the Convention #ratpractically inoperative.

Implementation may be carried out through new lawamendments of existing ones.
Domestic offences that implement the terms of tbev@ntion, whether based on pre-
existing laws or newly established ones, will oftmrespond to offences under the
Convention in name and the terms used, but thietiessential. States parties should
ensure that the laws are implemented substantinedymanner that adheres as closely
as possible to the terms of the Convention. Clasgocmity is desirable, for example
to simplify extradition proceedings, but is notuggd as long as the full range of the
conduct covered by the Convention is criminalizBdrsuant to article 11(6), the
description of the offences is reserved to the diméaw of a State party.Countries
may well have offences that are different in scapeh as two or more domestic
crimes covering one crime covered by the Convengspecially where this reflects
pre-existing legislation and case law.

It must be strongly emphasized that, while offenoest involve transnationality and
organized criminal groups for the Convention ansl iternational cooperation
provisions to apply, neither of these must be meldenents of the domestic offence
(article 34(2)). TheTravaux Préparatoiresndicate that the purpose of this paragraph
is, without altering the scope of application of tionvention as described in article 3,
to indicate unequivocally that the transnation&nent and the involvement of an
organized criminal group are not to be considerednents of those offences for
criminalization purpose¥.That note is intended to indicate to States pmattiat, when

implementing the Convention, they must not includetheir criminalization of

11
12

See also section I1I.A.3, below.
Travaux Préparatoiresp. 285.



26.

27.

28.

29.

laundering of criminal proceeds (article 6), cotioip (article 8) or obstruction of
justice (article 23), the elements of transnatibypalnd involvement of an organized
criminal group. In the criminalization of particigan in an organized criminal group
(article 5), States parties must not include themeint of transnationality. This
provision is intended to ensure clarity for Stapesties in connection with their
compliance with the criminalization articles of t@envention and is not intended to
have any impact on the interpretation of the coafem articles of the Convention
(articles 13, 16, 18 and 27). In other words, imdstic law, the offences established
in accordance with the Convention of participationan organized criminal group,
corruption, money-laundering and obstruction oftiggs and the Protocol offences
must apply regardless of whether the case invdhaesnational elements or is purely
domestic. The Protocol offence of smuggling of rargs, however, is by definition
transnational in nature. It should also be noteat th dual criminality is present,
offenders can be extradited for one of the Conwentir Protocol offences or for a
serious crime even if the offence is not transmatian nature (article 16(1)).

The same principle applies to the involvement of aganized criminal group.
Authorities will need to establish such involvememthe satisfaction of another State
party in order to invoke the obligations for intational assistance and extradition, but
must not make it an element of the domestic offefmbels, for example, the offences
relating to money-laundering or obstruction of icestshould apply regardless of
whether the offence was committed by an individaraindividuals associated with an
organized criminal group and regardless of whetthisrcan be proved or not.

It should be emphasized that the provisions ofGbavention and its Protocols set
only minimum standards, which States must meethfersake of conformity. Provided
that the minimum standards are met, States pateefee to exceed those standards,
and in several provisions are expressly encouragetb so (article 34(3), and, for
example, article 6(2)(b)).

When implementing the obligations under the OrgaahiCrime Convention, it is
important for drafters to consider how these oliayes interact with obligations
arising from other international treaties to whtble State is a party, particularly with
regard to human rights issues and the administratigustice.

The Convention recognizes that full implementatiolh require technical cooperation
and assistance and that, without full implementaebip almost all countries, it will not
be an effective instrument. States are encourageequest such assistance from the
United Nations Office on Drugs and Crime.



B. Use of terms

30.

For the purposes of the Convention, article 2 @sfia number of key terms that are
repeated throughout the text. States parties atereguired to introduce a legal

definition in domestic legislation. The provisiookarticle 2 are intended to explain

the terms used in order to define the scope ofiagfmn and legal effects of the

provisions of the Convention.

Article 2 of the Organized Crime Convention
— Use of terms

For the purposes of this Convention:

(@) “Organized criminal group” shall mean a stanetl group of three or more persons,
existing for a period of time and acting in conceith the aim of committing one or more
serious crimes or offences established in accosdanith this Convention, in order to obtain,
directly or indirectly, a financial or other matrbenefit;

(b) “Serious crime” shall mean conduct constitgtinn offence punishable by a
maximum deprivation of liberty of at least four ygar a more serious penalty;

(c) “Structured group” shall mean a group thatnist randomly formed for the
immediate commission of an offence and that do¢seed to have formally defined roles for
its members, continuity of its membership or a dtgved structure;

(d) “Property” shall mean assets of every kind,ethler corporeal or incorporeal,
movable or immovable, tangible or intangible, aedal documents or instruments evidencing
title to, or interest in, such assets;

(e) “Proceeds of crime” shall mean any propertsivel from or obtained, directly or
indirectly, through the commission of an offence;

()  “Freezing” or “seizure” shall mean temporarfyohibiting the transfer, conversion,
disposition or movement of property or temporaagsuming custody or control of property on
the basis of an order issued by a court or othempetent authority;

(g) “Confiscation”, which includes forfeiture wheerapplicable, shall mean the
permanent deprivation of property by order of artouother competent authority;

(h)  “Predicate offence” shall mean any offence assult of which proceeds have been
generated that may become the subject of an offeackefined in article 6 of this Convention;

(i) “Controlled delivery” shall mean the technigud# allowing illicit or suspect
consignments to pass out of, through or into theitbey of one or more States, with the
knowledge and under the supervision of their coeetuthorities, with a view to the
investigation of an offence and the identificatmhpersons involved in the commission of the
offence

() “Regional economic integration organizationhal mean an organization
constituted by sovereign States of a given redionwhich its member States have transferred
competence in respect of matters governed by tlisvéntion and which has been duly
authorized, in accordance with its internal proceduto sign, ratify, accept, approve or accede
to it; references to “States Parties” under thisn@mtion shall apply to such organizations
within the limits of their competence.
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32.

33.

34.

35.

36.

37.
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The definitions in article 2 must be clearly undeosl in order to properly implement
the provisions of the Convention in which the definterms appear. Definitions
pertaining only to particular issues, such as mdaagdering and confiscation of
assets, are generally discussed in the explanafitime article to which they pertain.
Particular attention should be given to the follogvidefinitions of terms used more
generally throughout the Convention.

(@) Organized criminal group

The Convention defines an “organized criminal gfoap a structured group of three
or more persons that exists over a period of time members of which act in concert
aiming at the commission of serious crimes in oraeiobtain a direct or indirect
financial or other material benefit (article 2 (a))

The definition of “organized criminal group” inclad only groups that through their
activities seek to obtain, directly or indirectly,“financial or other material benefit”.

This would not, in principle, include groups suchsame terrorist or insurgent groups,
provided that their goals were purely non-matéfidiowever, the Convention may
still apply to crimes committed by those groupgha event that they commit crimes
covered by the Convention in order to raise finahor other material benefits. In this
context, in General Assembly resolution 55/25, imick the Assembly adopted the
Organized Crime Convention, the Assembly also dalipon all States to recognize
the links between transnational organized crimamivities and acts of terroristh.

While the reference to “financial or other mateifi@nefit” was intended to exclude
groups with purely political or social motives, therm “material benefit” is not
limited to financial, monetary or equivalent betefiThe Travaux Préparatoires
provide that it should be interpreted broadly, nolude personal benefits such as
sexual gratification. This is to ensure that groupglved, for instance, in child
pornography for sexual and not monetary reasoes)atrexcluded®

The phrase “act in concert” means that the membietse organized criminal group
act together. This would not be the case, for maif the members merely engage in
simultaneous acts on their individual own account.

As a practical matter, some States may want or tedme more specific about some
elements of this definition, such as the definibithe “period of time” for which a group
has to exist. In this regard, it may be cleareefer simply to “any period of time”®

(b) Structured group

Under article 2 (c) of the Convention, a “structlgroup” is defined in the negative:
as one that does not need a formal hierarchy. &ine ‘tstructured group” is to be used

13

14
15
16

See alsd_egislative Guide to the Universal Anti-Terrorisnor@entions and Protocol@Jnited Nations
publication, Sales No. E.04.V.7), para. 84.

General Assembly resolution 55/25, para. 6; t&e Security Council resolution 1373 (2001), para. 4
Travaux Préparatoiresp. 17.

UNODC,Model Legislative Provisions against Organized Crijvieznna, 2012), p. 8.
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in a broad sense, so as to include groups withegatthical or other elaborate
structure, as well as non-hierarchical groups ictvithe roles of the members of the
group are not formally specifiéd.Thus, a “structured group” is not necessarily a
formal type of organization with a structure, canthus membership and defined roles
and functions for its members. However, it mustnime than randomly formed for
the immediate commission of an offence (article}.'f Nevertheless, it includes all
instances of crimes that involve any element oloized preparation.

38. The Model Legislative Provisions against Organized isuggest that it may be
useful to delete the reference to “structured” sefdr simply to “groups”. These sorts
of approaches are permitted, as article 34(3) pgesvithat States parties may adopt
measures that are more strict or severe than froseded for in the Convention for
preventing and combating transnational organizidect’

(c) Serious crime

39. Many provisions of the Convention can be invokedhwiespect to serious crimes
involving an organized criminal group. “Seriousnee’ is defined in article 2 (lkas
crimes for which the maximum penalty is at leastrfgears of deprivation of liberty
or a more serious penalty.

40.  This definition does not require a State partgreate a definition of serious crime in
its criminal law. However, it should be noted tifabtates parties wish to have other
offences fall under the scope of application of thenvention, in particular for
purposes of international cooperation, they mayhwis ensure that the penalties
provided in domestic legislation fulfil the conditis of the definition of “serious
crime” (see article 3(1)(b)).

Additional references and resources

Model Legidative Provisions against Organized Crime

Article 3 (Definitions and use of terms)

Additional United Nations resources

Conference room paper on the notion of seriouseciimthe United Nations Convention
against Transnational Organized Crime (CTOC/CORIZDRP.4).

Background paper by the Secretariat on criminabmabf participation in an organized
criminal group (article 5 of the United Nations @ention against Transnational Organized
Crime(CTOC/COP/WG.2/2014/2), paras. 7-10.

7 Travaux Préparatoiresp. 17.

18 bid., p. 15.
19 Model Legislative Provisions against Organized Cri@@12), p. 8.
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Examples of national legislation
Definitions of “organized criminal group”

Bulgaria, Criminal Code 1968, art. 93, para. 20

China, Criminal Law of the People’s Republic of @hjart. 294

Lithuania, Criminal Code 2000, art. 25

New Zealand, Crimes Act 1961, sect. 98A

Norway, General Civil Penal Code, sect. 60a

Republic of Moldova, Criminal Code, Article 46

Romania, Law No. 39/2003 on preventing and combatirganized crime, chap. 1, arts. 1
and 2

Russian Federation, Criminal Code, arts. 35 and22@8

Switzerland, Swiss Criminal Code, art. 260
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C. Scope of application

41.

Article 3 of the Organized Crime Convention
— Scope of application

1. This Convention shall apply, except as otherwssated herein, to the prevention,
investigation and prosecution of:

(@) The offences established in accordance wititles 5, 6, 8 and 23 of this
Convention; and

(b)  Serious crime as defined in article 2 of thanvention;

where the offence is transnational in nature amndlies an organized criminal group.

2. For the purpose of paragraph 1 of this artafepffence is transnational in nature if:
(@) Itis committed in more than one State;

(b) It is committed in one State but a substanpiatt of its preparation, planning,
direction or control takes place in another State;

(c) Itis committed in one State but involves agamized criminal group that engages
in criminal activities in more than one State; or

(d) Itis committed in one State but has subsaheffects in another State.

Under article 3, the Convention can be invokedterfollowing types of crime:

(@) Offences established at the domestic level utigerequirements of articles 5,

6, 8 and 23 of the Convention (that is, offencdatire to participation in an
organized criminal group, money-laundering, coriptand obstruction of
justice, if they are transnational in nature andoive an organized criminal
group) (article 2(a) and (b); and article 3(1)(a));

(b) Serious crimes as defined above, if they amsmational in nature and involve

an organized criminal group (article 2 (a) and &@nd article 3(b)). For the
purposes of the Convention, “serious crime” is mkdi in article 2 (b) as any
offence carrying a maximum penalty of four yearprdation of liberty or a

more serious penalty. The Convention adopts alflexapproach, which takes

into account the seriousness of the acts it covatiser than limiting itself to a

predetermined and rigid list of offences. The Carieen applies to offences that

are transnational in nature and involve an orgahizeéminal group. The
Convention enables States parties to cooperate wida range of offences

related to transnational organized crime and ifienew forms and dimensions

of transnational organized crime falling under s$wpe of the Convention
through the threshold of the penalty as providedidmestic legislation. This
flexibility considerably enhances the potential wfethe Convention for the
purposes of international cooperation.

(c) The offence is transnational (article 3(2)) if:

(i) Itis committed in more than one State;
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(i) It is committed in one State but a substanfiarrt of its preparation,
planning, direction or control takes place in aeotBtate;

(i) It is committed in one State but involves arganized criminal group that
engages in criminal activities in more than ondeStar

(iv) Itis committed in one State but has substdrtifects in another State.

The Organized Crime Convention can also be invdkeaffences established under
any of the Protocols to the Conventitanwhich States have become parties (article 1
of each Protocol).

As a global instrument with wide adherence, theeation offers a broad scope of
cooperation to address existing and emerging fafmiansnational organized crime:

(&) For example, in its resolution 66/180 of 19 &wber 2011, the General
Assembly established a direct relationship betwienimplementation of the
Convention and the strengthening of crime prevenémd criminal justice
responses to protect cultural property, especiaiti regard to its trafficking,
for the purpose of providing the widest possiblesinational cooperation to
address such crimes, including for extradition, umatifegal assistance and the
confiscation and return of stolen cultural propetyits rightful owner. The
General Assembly also invited States “to make itldffg in cultural property,
including stealing and looting at archaeological ather cultural sitesa serious
crime, as defined in article 2 of the Conventioithva view to fully utilizing that
Convention for the purpose of extensive internaiaooperation in fighting all
forms and aspects of trafficking in cultural prageand related offences”;

(b) In 2012, the Commission on Crime Prevention &rdninal Justice, in its
resolution 21/2, called upon Member States to cralize maritime piracy and
armed robbery at sea under their domestic law andduraged Member States
to continue cooperating with each other, usingvaié and applicable bilateral
or multilateral instruments for law enforcement geration, mutual legal
assistance and extradition, inter alia, the Orgahi€rime Conventiomnd its
Protocols and the United Nations Convention ag&bastuption”;

(c) The General Assembly has also stated, in gslugion 55/25, that it is strongly
convinced that the Organized Crime Conventiglh constitute an effective tool
and the necessary legal framework for internati@momiperation in combating,
inter alia, such criminal activities as money-lagridg, corruption, illicit
trafficking in endangered species of wild flora afalina, offences against
cultural heritage and the growing links betweemgreational organized crime
and terrorist crimes.

It is critical for legislators and policymakerslie aware that, according to article 3(1),
the scope of application of the Convention is ledito offences that are “transnational
in nature and involve an organized criminal groul&. made clear in article 34(2),

20

See section II.A, above.
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the limiting factors of transnationality and invetment of an organized criminal group
must not apply in domestic legislation.

45. Moreover, the sections below on article 16 (extrad) and article 18 (mutual legal
assistance) contain specific provisions that gowheir scope of application and
should be closely reviewed. Article 16(1) estaldsiihe scope of the obligation to
provide extradition in broader terms than thoseadicle 3 of the Convention.
Extradition is to be provided with respect to tlifeioces covered by the Convention or
in cases where an offence referred to in articlB(&8] or (b)involves an organized
criminal group and the person who is the subjethefrequest for extradition is located
in the territory of the requested State party, ged that the offence for which
extradition is sought is punishable under the ddiméswv of both the requesting State
party and the requested State p&rtirticle 18(1) establishes the scope of the olibigat
to provide mutual legal assistance. It requireteStparties to provide the widest measure
of mutual legal assistance in investigations, maisens and judicial proceedings in
relation to the offences covered by the Converg®provided in article %.

Additional references and resources

Model Legidative Provisions against Organized Crime

Article 2 (Scope of application)

Additional United Nations resources

Commission on Crime Prevention and Criminal Justiesolution 21/2 on countering
maritime piracy, especially off the coast of Somaind in the Gulf of GuineaDfficial
Records of the Economic and Social Council, 201pp#®ment No. 1QE/2012/30 and
Corr. 1 and 2), chap. |, sect. D)

Conference of the Parties to the United Nationsv€otion against Transnational Organized
Crime resolution 5/1 on ensuring effective impletagion of the United Nations
Convention against Transnational Organized Crimed ahe Protocols thereto
(CTOC/COP/2010/17), chap. I, sect. A

Background paper by the Secretariat on the crimziami@n of participation in an organized
criminal group (article 5 of the United Nations @ention against Transnational Organized
Crime) (CTOC/COP/WG.2/2014/2), paras. 11-14

General Assembly resolution 66/180 on strengtheniilge prevention and criminal justice
responses to protect cultural property, especieillly regard to its trafficking

UNODC, Digest of Organized Crime Cases: A Compilation aé€s with Commentaries and
Lessons Learne{ienna, 2012), pp. 8 and 9.
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See section V.A, below.
See section V.B, below.
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D. Protection of sovereignty

46.

47.

48.

49.

Article 4 of the Organized Crime Convention
— Protection of sovereignty
1. States Parties shall carry out their obligationder this Convention in a manner consistent

with the principles of sovereign equality and temial integrity of States and that of non-
intervention in the domestic affairs of other S¢ate

2. Nothing in this Convention entitles a State Y&t undertake in the territory of another
State the exercise of jurisdiction and performamickinctions that are reserved exclusively for
the authorities of that other State by its domdatic

Article 4 is the primary vehicle for protection pétional sovereignty in carrying out
the terms of the Convention.

Article 4(1) is a reflection of the fact that thenitéd Nations itself is based on the
principle of the sovereign equality of all its ®stMembers. Based on the principles of
the Charter of the United Nations, the DeclaratonPrinciples of International Law
concerning Friendly Relations and Cooperation an®tages in accordance with the
Charter of the United Natiofiselaborates the principle of non-intervention inttews
that are essentially within the domestic jurisdigtiof any State. The Declaration
emphasizes that no State or group of States hasigheto intervene, directly or
indirectly, for any reason whatever, in the intéraa external affairs of any other
State, and by proscribing the use of any measoresdrce another State in order to
obtain from it the subordination of the exercisét®tovereign rights.

Article 4(2) of the Convention contains a furth&peession of national sovereignty by
stating that the Convention does not authorizeeStaiarties to perform functions
within the territory of another State normally nessl to the competent authorities of
that State. In practice, this means that in ingani which investigations and
enforcement produce a situation in which agentoré State party will perform

functions within the territory of another Stateisthas to occur with the approval of
that other State so as not to breach the princiferritorial integrity.

There are also other provisions that protect natipnerogatives and sovereignty set
forth elsewhere in the Convention. For examplespant to article 11(6), nothing in
the Convention affects the principle that the ddindaw of a State party governs:

(@) The description of offences established iroetance with the Convention;
(b) Applicable legal defences;
(c) Legal principles controlling the lawfulnessaamnduct;

(d) Prosecution and punishment.

23

General Assembly resolution 2625 (XXV), annex.
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50. Moreover, pursuant to article 11(1), it is up te tBtate party concerned to determine
the appropriate sanctions, while considering tlaigy of the offence.
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E. Relationship between the Convention and the Protols

51.

52.

53.

Article 37 of the Organized Crime Convention
— Relation with protocols

1. This Convention may be supplemented by one gempmtocols.

2. In order to become a Party to a protocol, aeStat a regional economic integration
organization must also be a Party to this Conventio

3. A State Party to this Convention is not boundabgrotocol unless it becomes a Party to
the protocol in accordance with the provisions¢bér

4.  Any protocol to this Convention shall be inteed together with this Convention, taking
into account the purpose of that protocol.

1. Application of the Convention to the Protocol (gticle 37 of the

Convention and article 1 of each Protocol)

Article 37 of the Convention and article 1 of eawfhthe Protocols thereto together
establish the basic relationship between the Cdiorerand its Protocols. The four

instruments were drafted as a group, with generaligions against transnational

organized crime (e.g., extradition and mutual lezgdistance) in the Convention and
elements specific to the subject matter of thed@as in each of the Protocols (e.g.,
offences established in accordance with the Prbtmud provisions relating to travel

and identity documents).

As the Protocols supplement the Organized Crimev&ution, to become a party to
any of the Protocols, a State is required to beate$arty to the Convention. This
ensures that in any case that arises under a Bfdtowhich the State concerned is a
party, all of the general provisions of the Coni@ntwill also be available and
applicable. Many specific provisions were drafted that basis: for example, the
Convention contains general requirements for muagadl assistance and other forms
of international cooperation, while requirementgeaader specific assistance such as
the verification of travel documents or the tracofga firearm are found only in the
appropriate Protocol. Additional rules establishgdhe relevant articles deal with the
interpretation of similar or parallel provisionséach instrument and the application of
general provisions of the Convention to the offanestablished in accordance with
the Protocol and its other provisions.

Article 1 of eachProtocol and article 37 of the Convention estabtish following
basic principles governing the relationship betwienConvention and the Protocols:

(@) No State can be a party to any of the Protognlsss it is also a party to the
Convention (article 37(2) of the Convention). Sitankous ratification or
accession is permitted, but it is not possible doBtate to be subject to any
obligation under the Protocol unless it is alsojettbto the obligations of the
Convention;
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(b) The Convention and the Protocols must be pnéted together (article 37(4) of
the Convention; and article 1(1) of each Protocll)interpreting the various
instruments, all relevant instruments should besc@red, and provisions that
use similar or parallel language should be givemegaly similar meaning. In
interpreting one of the Protocols, the purposehait tProtocol must also be
considered, which may modithe meaning applied to the Convention in some
cases (article 37(4) of the Convention);

(c) The provisions of the Convention apply, m&atiutandis, to the Protocols
(article 1(2) of each Protocol). The meaning of phease “mutatis mutandis” is
clarified in the Travaux Préparatoiresas “with such modifications as
circumstances require” or “with the necessary mcalifons”>* This means that,
in applying provisions of the Convention to the tBools, they may
consequently be modified or interpreted so as tehthe same meaning or
effect in the Protocol as in the Convention. Inestlvords, modifications and
interpretations are permissible to take accounthefcircumstances that arise
under the Protocols. This general rule does nolyaphere the drafters have
specifically excluded it;

(d) Offences established in accordance with tlwtoeol shall also be regarded as
offences established in accordance with the Coiwer(article 1(3) of each
Protocol). This principle, which is analogous toe tlimutatis mutandis”
requirement, is a critical link between the Protoand the Convention. It
ensures that any offence or offences establisheshblg State pursuant to each
Protocol will automatically be included in the seopf the basic provisions of
the Convention governing forms of international per@tion such as extradition
(article 16 of the Convention) and mutual legalistasce (article 18 of the
Conventiony? It also links the Protocols and the Conventionnigking other
mandatory provisions of the Convention applicaldleotfences established in
accordance with the Protocols. In particular, daliiigns in the Convention
concerning money-laundering (article 6), corruptfarticle 8), liability of legal
persons (article 10), prosecution, adjudication &ahctions (article 11),
confiscation (articles 12-14), jurisdiction (aréicl5), extradition (article 16),
mutual legal assistance (article 18), special itigasve techniques (article 20),
obstruction of justice (article 23), witness andctvn protection and
enhancement of cooperation (articles 24-26), laforeeament cooperation
(article 27), training and technical assistancetidas 29 and 30) and
implementation of the Convention (article 34), gpphually to the offences
established in accordance with the Protocol. Eistaiblg a similar link is
therefore an important element of national legisiain the implementation of
the Protocols;

24
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Travaux Préparatoiresp. 330.
In most cases, the drafters used the phrasentadfecovered by this Convention” to make this |iB&e, for
example, article 16(1), which sets forth the scofhe obligation to extradite offenders.
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(e) The Protocols’ requirements are a minimumddath Domestic measures may
be broader in scope or more severe than thosereegoythe Protocol, as long
as all obligations set forth in the Protocols haeen fulfilled (article 34(3) of
the Convention).

Interpretation of the Convention and the Protocts (article 37 of the
Convention and article 1 of each Protocol)

General rules for the interpretation and applicatbtreaties are set out in articles 31
to 33 of the Vienna Convention on the Law of Trestiand are not discussed in detail
in this legislative guide. Those general rules rhayamended or supplemented by
rules established in individual treaties, howevend a number of specific
interpretative references appear in both the Cdierand the Protocols (see, for
example, article 16(14) of the Convention, whichkes the principle of non-
discrimination a limit on the interpretation andphpation of the basic obligation to
extradite offenders). The dispute settlement pronss found in all four instruments
also require negotiations, followed by arbitratiags the means of resolving any
disputes over interpretation or application mat{eee article 35 of the Convention).
Specific references will be raised in relationtie subject matter to which they apply,
but there are also general interpretative provisibat apply to the Protocols. Pursuant
to article 37 of the Convention and article 1 otlearotocol, elements of the
Convention must be taken into consideration whesrpmeting the Protocol.

Additional references and resources

Organized Crime Convention

Article 34 (Implementation of the Convention)
Article 35 (Settlement of disputes)

Protocols supplementing the Organized Crime Converdn

Trafficking in Persons Protocol, articles 1 and 14
Smuggling of Migrants Protocol, articles 1 and 19
Firearms Protocol, article 1

26

United NationsTreaty Seriesvol. 1155, No. 18232.
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Related international instruments

Charter of the United Nations

Vienna Convention on the Law of Treaties (Unitedidlss, Treaty Seriesvol. 1155, No.
18232)

Declaration on Principles of International Law ceming Friendly Relations and
Cooperation among States in accordance with thet€haf the United Nations (General
Assembly resolution 2625 (XXV), annex.)



22

I1l. Substantive criminal law

55.

56.

Chapter 11l of this legislative guide addresses thgbstantive criminal law
requirements of the Organized Crime Convention. Twavention sets out four
specific offences that States parties are requoadtiminalize in their domestic laws:
participation in an organized criminal group (d€i&), which may be criminalized
either on the basis of an agreement or conspirgty-sffence or as an offence based
on criminal association, or both; money-launderiadicle 6); corruption (article 8);
and obstruction of justice (article 23).

The activities covered by these offences are \ibathe success of sophisticated
criminal operations and to the ability of offendecs operate efficiently, generate
substantial profits and protect themselves, as waelltheir illicit gains, from law
enforcement authorities. Those offences therefamsttutes the cornerstone of a
global and coordinated effort to counter serious arll-organized criminal markets,
enterprises and activities. Sections 1ll.B—-V.E,obel address each of these offences
respectively.
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A. General requirements

57.

58.

59.

60.

61.

States parties are required to take certain ldpisland administrative steps towards
implementing the Organized Crime Convention. Theyta take such measures in a
manner consistent with the fundamental principletheir domestic law, as stated in
article 34(1), which provides that “each State yahall take the necessary measures,
including legislative and administrative measurniesaccordance with fundamental
principles of its domestic law, to ensure the impdatation of its obligations under
this Convention? In relation to the substantive criminal law reeuients of the
Convention, this means that States parties musdtilptacertain conduct as criminal
offences in their domestic law. States with relévegislation already in place must
ensure that the existing provisions conform toGloavention requirements and amend
— and possibly repeal — their laws if necessary.

Several terms that are central to the matters adédein this chapter, such as

“organized criminal group”, “structured group” afskrious crime”, are defined in
article 2 of the Convention and are further disedss section 11.B, above.

1. Minimum standards of implementation

The Convention introduces minimum standards theé la be met by States patrties.
The mandatory provisions of the Convention serva tgeshold that States must meet
for the sake of conformity, but, provided that thenimum standards are met, each
State party remains free to undertake other effeatieasures so long as they are in
accordance with the fundamental principles of itgndstic law and conform with
relevant obligations arising from internationalaties, including human rights treaties
to which the State is a party. In the light of @&i34(3), States parties may opt to
introduce more strict or severe measures than {veseded for by the Convention.

Implementation of the criminalization requiremeimghe Conventionmay be carried
out by promulgating new laws or amendments of egsbtnes. Domestic offences that
implement the terms of the Convention, whether thase pre-existing laws or newly
established ones, will often correspond to offengager the Convention in name and
terms used, but this is not essential. Close carifgris desirable, for example to
simplify mutual legal assistance, extradition pextiags and confiscation, but is not
required, as long as the range of acts coveretldZobnvention is criminalized.

The criminalization of the proscribed conduct mhst made through criminal law.
Any other measures that need to be taken would havee in addition to the
legislation of criminal offences. The only exceptito this is in regards to legal
persons, including corporate entities, the liapitf which can be criminal, civil or
administrative, depending on the domestic legaigiples (article 10(2)}

27
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See also section II.A, above.
See section |V.B, below.
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National drafters should focus on the meaning girit ®f the Convention rather than
attempt simply to translate the Convention texinctude it verbatim in new laws or
amendments. The drafting and enforcement of the o#fences, including legal
defences and other legal principles, are left ® $tates parties (see article 11(6)).
Therefore, they must ensure that the new legaligions are consistent with their
domestic principles and fundamental laws. This dsadihe risk of conflicts and
uncertainty about the interpretation of the newvfgions by courts or judges, and
reduces the possibility of constitutional invaldit

The criminal offences mandated by the Conventiorther Protocols may apply in
conjunction with other provisions of the domestavlof States parties. In order to
maintain the internal coherence of State partygsslation, every effort must be made
to ensure that the new criminal offences are cterdisvith existing domestic law.

2. Scope of application

In general, the Convention applies when the offerame transnational in nature and
involve an organized criminal group. However, asadded in more detail in section
II.C, above, it should be emphasized that this doais mean that these elements
themselves are to be included as elements of threstic offences (see article 34(2)).
On the contrary, drafters must not include therdamestic offences, unless expressly
required by the Convention or the Protocols therefmy requirements of
transnationality or organized criminal group invatwent would unnecessarily
complicate and hamper law enforcement and cregigld¢ive lacunae.

The only exception to this principle in the Conventis the offence of participation in
an organized criminal group, in which case the imment of an organized criminal
group is an element of the domestic offence. Evethis case, transnationality must
not be an element at the domestic level.

The definition of smuggling of migrants in articda) of the Smuggling of Migrants
Protocol includes the element of transnationabiyt, the domestic adaptations of that
definition must not include the element of orgadizeime involvement.

3. Sanctions

Article 11 of the Organized Crime Convention
— Prosecution, adjudication and sanctions

Each State Party shall make the commission afffiemce established in accordance with

articles 5, 6, 8 and 23 of this Convention lialllesanctions that take into account the gravity of
that offence.

[..]
6. Nothing contained in this Convention shall affde principle that the description of the

offences established in accordance with this Cotimerand of the applicable legal defences or
other legal principles controlling the lawfulnedsconduct is reserved to the domestic law of a
State Party and that such offences shall be presgeamd punished in accordance with that law.
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The offences of participation in an organized cniahi group, money-laundering,
corruption and obstruction of justice, — and offemcriminalized on the basis of any
of the three Protocols to which the State is aypa#t are all subject to adequate
sanctions that take the gravity of the offence atoount?®

The severity of the punishment for the offences aased by the Convention is left to
the States parties, but it must take into accobatdravity of the offence (article
11(2)). The primacy of national law in this respiscaffirmed by article 11(6).

The severity and type of punishment must, howelerjn line with other relevant
international obligations of the States partieghis context, it is important to consider
that several international instruments restrictgbeerity of punishment and the types
of sanctions that may be us8dhese include article 16(1) of the Convention agjai
Torture and Other Cruel, Inhuman or Degrading Tneatt or Punishmernit, article
6(2) of the International Covenant on Civil andiftml Rights? and article 37 of the
Convention on the Rights of the Chiftl
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See also section IV.C, below.

See Economic and Social Council resolution 198460ex, para. 1.
United NationsTreaty Seriesvol. 1465, No. 24841.

General Assembly resolution 2200 A (XXI), annex.

United NationsTreaty Seriesvol. 1577, No. 27531.
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. Criminalization of participation in an organized criminal group

Article 5 of the Organized Crime Convention
— Criminalization of participation in an organized criminal group

1. Each State Party shall adopt such legislative @her measures as may be necessary to
establish as criminal offences, when committednitivaally:

(a) Either or both of the following as criminaferices distinct from those involving the
attempt or completion of the criminal activity:

(i) Agreeing with one or more other persons to goha serious crime for a purpose
relating directly or indirectly to the obtaining affinancial or other material benefit and,
where required by domestic law, involving an aaiemaken by one of the participants in
furtherance of the agreement or involving an orgaahicriminal group;

(i) Conduct by a person who, with knowledge dher the aim and general criminal
activity of an organized criminal group or its inte®n to commit the crimes in question,
takes an active part in:

a. Criminal activities of the organized crimiggbup;

b. Other activities of the organized criminal gpdn the knowledge that his or her
participation will contribute to the achievementtloé above-described criminal aim;

(b) Organizing, directing, aiding, abetting, féeiting or counselling the commission of
serious crime involving an organized criminal group

2. The knowledge, intent, aim, purpose or agreemefatred to in paragraph 1 of this article
may be inferred from objective factual circumstance

3. States Parties whose domestic law requires\ieweént of an organized criminal group for
purposes of the offences established in accordaitbeparagraph 1(a)(i) of this article shall
ensure that their domestic law covers all seriaimes involving organized criminal groups.
Such States Parties, as well as States Partiesvadwrsestic law requires an act in furtherance
of the agreement for purposes of the offences ksitall in accordance with paragraph 1(a)(i)
of this article, shall so inform the Secretary-Gahef the United Nations at the time of their
signature or of deposit of their instrument offiesition, acceptance or approval of or accession
to this Convention.

1. Introduction

70.

71.

Because the activities of organized criminal gro@usoss national borders and
frequently affect many countries at once, the rteembordinate and harmonize laws is
evident. The Organized Crime Convention aims attimgehe need for a coordinated
global response and at ensuring the effective oafization of acts of participation in

such groups.

The approaches adopted by States to criminalizécipation in organized criminal
groups vary depending on historical, political, dadal backgrounds. Traditionally,
common law jurisdictions mostly relied on the offerof conspiracy, while civil law
jurisdictions developed the offence of criminalasation. These are reflected in the
Convention in article 5(1)(a)(i) (the agreementetygifence) and article 5(1)(a)(ii) (the
criminal association offence), respectively.
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The main purpose of article 5 of the Conventionb&implemented by all States
parties, is to establish an offence that creat@sirgal liability for persons who

intentionally participate in or contribute to thenginal activities of organized criminal
groups. The offence is aimed at tackling organiz@ahe at its core by criminalizing
acts that involve participation in or contributiclosan organized criminal group.

Another purpose of article 5 is to extend crimilmability for different ways in which

a person may participate in the commission of agercrime involving an organized
criminal group, including as organizers, directansl those who aid, abet, facilitate or
counsel the commission of serious crime involving aganized criminal group.
Importantly, States parties that implement the erédhassociation offence, contained
in article 5(1)(b), are able to hold accountablesthwho plan, mastermind, found,
finance or actively support the criminal activitiesan organized criminal group but
who themselves do not commit, or have not yet cdtadhia specific criminal offence.
It is important to note that the Convention doed deal with prohibition of
membership in specific organizations.

Article 5 serves to reduce the risk that criminéences will be committed in the
future, thus minimizing the potential for harm tocar, and seeks to criminalize
conduct that has the potential to culminate in hammdamage. It also serves to
enhance law enforcement, prosecution and adjuditaind to enable criminal justice
agencies to intervene earlier without having totwatil harm or damage is done.

2. Summary of main requirements

In accordance with article 5(1), States partiesraggiired to establish the following
offences as crimes:

(@) Either or both of the following:

(i) Agreeing with one or more persons to commisexious crime for a
financial or other material benefit;

(i) Conduct by a person who, with knowledge o #im and general criminal
activity of an organized criminal group or its inten to commit the
crime, takes an active part in:

a. Criminal activities of the organized criminabgp;

b. Other activities of the organized criminal gzan the knowledge that
his or her participation will contribute to the smklement of the
criminal aim;

(b) Organizing, directing, aiding, abetting, f#ailing or counselling the
commission of a crime involving an organized criatigroup.

Under article 5(2), States parties must ensurekhattviedge, intent and purpose can
be established through inference from objectivéutEccircumstances. The purpose of
this paragraph is to encourage the establishmenierftal (mens rea) elements
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through the physical (actus reus) elements.

Article 5(3) provides that States that require itihelvement of an organized criminal
group for the offence of agreeing to commit a sexicrime (as in paragraph 1 (a)(i)) must:

(@) Ensure that domestic law covers all serioumas involving organized criminal
groups; and

(b) Inform the Secretary-General of the Unitedidia in that regard.

States that require some act in furtherance ofdlevant agreement for the purposes
of the offence in paragraph 1 (a)(i) must also mfdhe Secretary-General of the
United Nations of this.

3. Mandatory requirements

(@) Primary criminalization requirements (articl¢1l5(a))

Under article 5(1)(a)States must establish either or both of the offerse forth in
subparagraphs (i) and (ii) as criminal offenceshigir domestic laws. Both offences
are designed to be preventive by creating liabitiigtinct from the attempt or
completion of the criminal activity and holding minally liable those who associate
for criminal endeavours, even if they have not gemmitted an offence. When
implementing the requirements under article 5(1)@dates parties should take
particular care to avoid vagueness and overbra#dtiese offences.

Article 5 (a)(i): Agreement-type offences
The offence under article 5(1)(a)(i), is akin te tommon law conspiracy model:

Agreeing with one or more other persons to comrsgr@ous crime for a purpose
relating directly or indirectly to the obtaining affinancial or other material benefit
and, where required by domestic law, involving ah @andertaken by one of the
participants in furtherance of the agreement oolwiag an organized criminal group.

Liability for this offence is based on an agreem@mtcommit serious crime. The

elements of the offence under article 5(1)(a)@mbine the agreement to commit a
crime with the purpose of obtaining a financialadher benefit. In essence, liability
under article 5(1)(a)(i), arises when two or moegspns deliberately enter into an
agreement to commit a serious crime for the purpafsebtaining some material

benefit. Unlike liability for attempt in certaindal traditions, there is no requirement
to demonstrate that the accused came close (“petgiinto the completion of the

substantive offence (or “serious crime”).

For criminal liability to arise, the material ory#ical elements (actus reus) of article 5
(1)(a)(i), require proof of the following:

(&) An agreement to commit a serious crime (amee@fin article 2(b));

(b)  That the agreement was between two or morgopst(that is, the offender with
at least one other person);
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(c) Where required by domestic law, an overt adurtherance of the agreement.

States parties may include two additional requirgsias an element of the offence if
these are a requirement of their domestic law:

(@) An act committed by one of the participanttHering the relevant agreement.
Some jurisdictions add this “overt act” elementhe offence to ensure that it
covers instances in which the conspirators actymltytheir plans into action, so
that agreements that are no more than bare intemisbful thinking do not fall
within the spectrum of criminal liability;

(b) The involvement of an organized criminal group
The mental elements (mens rea) under article 5())(gequire proof that:

(@) The purpose of the agreement or the crime dtiedrwas to obtain a financial
or other material benefit;

(b) The intention of the accused was to enter itheoagreement (see article 5(1),
chapeau).

The requirements of this offence include the interal agreement with one or more
other persons to commit a serious crime for a @eapelated directly or indirectly to

obtaining a financial or other material benefitisTrequirement criminalizes the mere
agreement to commit serious crimes for the purpdsebtaining a financial or other

material benefit.

Proof of the element of intention is the subjecthaf specific provision in article 5(2).
It is open to States parties to provide in theimdstic law that reckless or negligent
conduct should be punishable, or indeed to imptgs Bability without proof of any
mental element.

In some legal systems, the concept of intentiora(agental element) has its ordinary
meaning, in the sense that a person only needseiod to do the action for that action
to have been intentional. In other legal systemgntion implies an awareness of the
unlawfulness of the act. This is an issue that restesolved with reference to local
legal traditions.

It should be noted that the phrase “a purposeimglatirectly or indirectly to the
obtaining of a financial or other material benefitiould be interpreted broadly, so that
it can cover crimes with tangible but non-monetabjectives. For example, this
phrase should be interpreted as including crimeghich the predominant motivation
is sexual gratification, such as the receipt oderaf materials by members of child
pornography rings, the trading of children by merabef paedophile rings or cost-
sharing among ring membe¥sConspiracies with purely non-material objectiva@s;h
as ideological goals, are not covered by this aken

Article 5(2) recognizes that in many legal systeihsis permissible to use
circumstantial evidence to establish the elemehtsiminal offences. This applies in
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particular to not only the mental elements but atsothe agreement itself.
Accordingly, the purpose, intention or agreemeat@nts of article 5(1)(a)(i), may be
inferred from objective factual circumstances

Article 5(1)(a)(ii): Criminal association offence

Article 5(1)(a)(ii), of the Convention offers a s&d, distinct type of offence that is
based on the criminal association laws developeskueral civil law countries. It is
suitable to legal systems that do not recognizesmioacy or do not allow the
criminalization of a mere agreement to commit derafe. Some countries have also
chosen to adopt it in addition to the conspiradgrude.

In contrast to the conspiracy offence under artig(@)(a)(i), the offence under
subparagraph (ii) adopts a model that makes theipation in an organized criminal
group a separate offence. In essence, subpara@ipplttaches criminal liability to
intentional contributions to organized criminal gps, not to the pursuit of a
preconceived plan or agreement.

Article 5(1)(a)(ii), criminalizes conduct by a pers who, with knowledge of either
the aim and general criminal activity of an orgadizriminal group or its intention to
commit the crimes in question, takes an active ipart

(@) Criminal activities of the organized crimirggbup;

(b) Other activities of the organized criminal gpan the knowledge that his or her
participation will contribute to the achievementtioé above-described criminal
aim.

The physical elements of article 5(1)(a)(ii), requihat the accused has been “taking
an active part in” either (a) the criminal actigdi of the organized criminal group as
defined in article 2 (a); or (b) other activitielssoich a group. Determining whether the
person concerned has taken “an active part” isestgpn of fact and jurisdictions may

vary in determining if and when more passive raefice to establish this element.

The “other activities” may not constitute crimesthemselves, but they perform a
supportive function for the group’s criminal acties and goals.

The mental elements of article 5(1)(a)(ii) requivat the accused had:

(@) Anintention to take an active part (articJgo&ragraph 1, chapeau); and

(b) Knowledge of either:
()  The aim and general criminal activity of thegyanized criminal group; or
(i)  The intention of the organized criminal grotgqpcommit crimes.

In addition, the definition of ‘organized crimingroup’ in article 2 (a) of the
Convention requires proof that the group seeksotatdin, directly or indirectly, a
financial or material benefit?
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In the case of participating in criminal activitiéas in article 5(1)(dii)(a.)), any
mental element required to prove the criminal dgtimn question would also apply to
the participation offence. For instance, active tipgation in kidnapping or
obstruction of justice would require the mentahsdat for those offences.

If the participation relates to other, non-crimirzativities of the organized criminal
group, article 5(1)(a)(ii)(b.), further requires opf of knowledge that such
participation will contribute to achieving the ciimal aim. For instance, a person
providing a bookkeeping service is performing a-oominal activity, unless he or
she knows that such conduct is supporting the idegvof an organized criminal

group.

According to article 5(2) the intention and knowdedequired under article 5(1)(a)(ii),
may be inferred from objective factual circumstamnce

(b) Secondary liability (article 5(1)(b))

Article 5(1)(b) of the Convention extends criminibility to persons who provide

advice or assistance with respect to the commissfoserious crimes involving an

organized criminal group. This specifically inclsdgersons intentionally “organizing,

directing, aiding, abetting, facilitating or coutisgy the commission of serious crime
involving an organized criminal group”. Article (i), thus enables the prosecution
of leaders, accomplices, organizers and arrangsraell as lower-level participants,
in the commission of serious crime.

“Aiding, abetting, facilitating or counselling” cevs secondary parties and
accomplices who are not themselves principal o#end “Organizing” and
“directing”, on the other hand, are extensions camthmonly found (or defined) in
national laws. To that end, article 5(1)(b), issimded to ensure the liability of leaders
of organized criminal groups who give orders reigtito, but do not themselves
engage in, the commission of the actual crimes.

(c) Inference of mental elements (article 5(2))

Each State party must have the legal frameworlable the knowledge, intent, aim,
purpose or agreement referred to in article 5@.d inferred from objective factual
circumstances. If the evidence laws of a countryndb permit such circumstantial
evidence to be used to establish such mental gtatest revise its laws to conform to
the requirements of this paragraph. This requirémgnof particular importance

because subjective evidence of an accused’s m&atal is often impossible to obtain
and this could lead to an undeserved acquittal.

(d) General requirements

In drafting legislation to implement these crimimation obligations, legislators
should bear in mind the following general obligasounder the Convention that are
particularly relevant to the establishment of criaioffences:
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Non-inclusion of transnationality in domestiffences. Transnationality must
not be made an element of the domestic offenciel@@4(2))%*°

Criminalization must be through legislativedasther measures. The criminal
offences must be established by criminal law artdsimoply by other measures,
which would be additional to proscribing legislatj

The offences must be committed intentionallye mental element required for
each offence is that it be committed intentionéditicle 5(1)).

The offence should involve penalties that takke account the grave nature of
the offence. Penalties should be sufficiently sevg@ven the seriousness of the
conduct required to be criminalized (article 11(1))

The description of the offence is reservethtodomestic law of a State party.
The domestic offence established by a State toemeht the criminalization

requirements of the Convention need not be destribeexactly the same

manner as in the Convention, as long as the retj@ioaduct is criminalized

(article 11(6)).

Liability of legal persons. With respect togld persons, the offences and
liability can be criminal, civil, or administrativarticle 10(2))®

Statutes of limitation. The Convention reqgsitkat legislators establish a long
statute of limitation period for the offence, inrfieular when alleged offenders
are evading justice (article 11(55).

Sentence mitigation and immunity. The Conv@ngncourages States parties to
consider mitigating sentences and granting immuratd/or leniency to
individuals who decide to cooperate with the autles (article 26(2) and
(3))" This is optional and dependent on domestic legaciples and
traditions. In jurisdictions where prosecution aghtes is mandatory, however,
affording immunity from prosecution would requisgislation.

States parties whose domestic law requires thelvier@ent of organized criminal

groups for the offence of agreeing to commit acgexicrime (conspiracy as in article
5(1)(a) (i), as well as those that require anmmétirtherance of such an agreement, are
subject to a further procedural obligation. ThesateS are required, at the time of
signature or deposit, to inform the Secretary-Gainefr the United Nations that their
domestic law covers all serious crimes involvingasrized criminal groups (article
5(3)). This information should also be providedte United Nations Office on Drugs
and Crime.
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4, Optional measures, including optional issues

104. Aside from the optional elements of requiring ahiadurtherance of the agreement or
the involvement of an organized criminal group ungaragraph 1 (a) (i), article 5
contains no optional provisions.

105. The Convention requires that States establish rettheéboth of the offences under
article 5(1)(a), as criminal offences in their datie laws.The scope and application
of the two offences in article 5(1)(a), are not pbetely identical. It is for this reason
that the Convention does not set them out as myteatlusive alternatives. Instead,
States parties may wish to consider the possibdityntroducing both offences to
cover different types of conduct.

106. Since the Organized Crim€onvention was conceived, the traditional division
between common law and civil law approaches to ioaiizing participation in an
organized criminal group has started to fade, aeddws of individual States parties
have evolved and diversified. For example, many mmom law jurisdictions have
introduced offences criminalizing the participationan organized criminal group in
addition to existing conspiracy offences. Similadgveral civil law jurisdictions have
supplemented existing criminal association offencggh more specific and
aggravated offences that criminalize particularetypf organized criminal groups
and/or particular types of involvement in or offeacommitted by such groups.

Additional references and resources

Organized Crime Convention

Article 2 (Use of terms)

Article 10 (Liability of legal persons)

Article 11 (Prosecution, adjudication and sanctjons

Article 15 (Jurisdiction)

Article 26 (Measures to enhance cooperation withdaforcement authorities)
Article 31 (Prevention)

Article 34 (Implementation of the Convention)

Model Legidative Provisions against Organized Crime

Article 7 (option 1) (Conspiracy)

Article 7 (option 2) (Criminal association)

Article 8 (Aiding, abetting, organizing or direcjra serious crime)
Article 9 (Proof of intention through circumstamtvidence)
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Additional United Nations resources

Background paper by the Secretariat on criminatimabf participation in an organized
criminal group (article 5 of the United Nations @ention against Transnational
Organized Crime) (CTOC/COP/WG.2/2014/2)

Examples of national legislation
Agreement-type offence (article 5(1)(a)(i)

Bangladesh, Penal Code, chap. VA, sect. 120A - 120B
Cambodia, Criminal Code of Cambodia, Book 4 - Tlilart. 453
Ethiopia, Criminal Code of Ethiop2004, part Il - Book IV, art. 478
Ghana, Criminal Offences Act, Part |, sect. 23-34

Malaysia, Penal Code, chap. VA, sect. 120A-120B

Nigeria, Criminal Code Act, Part 8, arts. 516 af.se

Criminal association offences (article 5(1)(a)(ii)

Austria, Penal Code, Special Part, arts. 278-278a

Brazil, Law 12.850/2013, art. 2

China, Criminal Law of the People’s Republic of @i Part two — chap. VI, art. 294
Indonesia, Penal Code, Second Book, art. 169

Italy, Criminal Code, arts. 416 and 4b6

Kenya, Prevention of Organised Crimes Act, Parris. 3-7
Mexico, Federal Law against Organized Crime, art. 2
Mongolia, Criminal Code of Mongolia, Title Eight;td 82
Nicaragua, Penal Code, Title XVI, art. 393

Peru, Penal Code, Second Book, Title X1V, art. 317
Poland, Criminal Code, art. 258

Jurisdictions use both types of offences

Australig Criminal Code(Cth), sect. 11.5 and sects. 390.3 et seq.

Canada, Criminal Code, sect. 465 and sects. 4&T 44q.

Cyprus, chap. 154 of the Criminal Code and sect #he Law ratifying the United Nations
Convention against Transnational Organized Crintktare Protocols thereto (ratification
Law 11(111)/2003)

Ireland, conspiracy as a common law offence anchi@el Justice Act 2006, sects. 71 and 72

Malta, Criminal Code, arts. 48A and 83A

New Zealand, Crimes Act 1961, sects. 310 and 98A

Russian Federation, Criminal Code, arts. 35 and 210

South Africa, Riotous Assemblies Act 17 of 1956¢tsd8 (2), Prevention of Organised
Crime Act 121 of 1998
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United Kingdom, Criminal Law Act 1977, Part | — Gqiracy, sect. 1 — 3; Serious Crime Act
2015, sect. 45
United States of Americ&).S.C. 18 § 371 and U.S.C. § 1961.
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C. Criminalization of the laundering of proceeds ofcrime

Article 6 of the Organized Crime Convention
— Criminalization of the laundering of proceeds ofcrime

1. Each State Party shall adopt, in accordanck fuitdamental principles of its domestic
law, such legislative and other measures as mayebessary to establish as criminal offences,
when committed intentionally.

(a)(i) The conversion or transfer of property, Wittg that such property is the proceeds of
crime, for the purpose of concealing or disguigimg illicit origin of the property or of helping
any person who is involved in the commission of ghedicate offence to evade the legal
consequences of his or her action;

(i) The concealment or disguise of the true matusource, location, disposition,
movement or ownership of or rights with respecpttoperty, knowing that such property
is the proceeds of crime;

(b) Subject to the basic concepts of its legalesys

(i) The acquisition, possession or use of propdapwing, at the time of receipt, that
such property is the proceeds of crime;

(i) Participation in, association with or conguly to commit, attempts to commit and
aiding, abetting facilitating and counselling thenunission of any of the offences
established in accordance with this article.

2. For purposes of implementing or applying parglgra of this article:

(@) Each State Party shall seek to apply paragtagftthis article to the widest range of
predicate offences;

(b) Each State Party shall include as predicafenoés all serious crime as defined in
article 2 of this Convention and the offences dithéd in accordance with articles 5, 8 and 23
of this Convention. In the case of States Partieess legislation sets out a list of specific
predicate offences, they shall, at a minimum, idelun such list a comprehensive range of
offences associated with organized criminal groups;

(c) For the purposes of subparagraph (b), presglicdtences shall include offences
committed both within and outside the jurisdictiohthe State Party in question. However,
offences committed outside the jurisdiction of atStParty shall constitute predicate offences
only when the relevant conduct is a criminal ofienmder the domestic law of the State where
it is committed and would be a criminal offence endhe domestic law of the State Party
implementing or applying this article had it beemnitted there;

(d) Each State Party shall furnish copies ofaisd that give effect to this article and of
any subsequent changes to such laws or a desaoriit@veof to the Secretary-General of the
United Nations;

(e) If required by fundamental principles of thentestic law of a State Party, it may be
provided that the offences set forth in paragrapffi this article do not apply to the persons who
committed the predicate offence;

( Knowledge, intent or purpose required as asmeint of an offence set forth in
paragraph 1 of this article may be inferred frorfeotive factual circumstances.
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Article 7 of the Organized Crime Convention
— Measures to combat money-laundering

1. Each State Party:

(@) Shall institute a comprehensive domestic @guy and supervisory regime for
banks and non-bank financial institutions and, whappropriate, other bodies particularly
susceptible to money-laundering, within its competg in order to deter and detect all forms of
money-laundering, which regime shall emphasize irements for customer identification,
record-keeping and the reporting of suspicioussiations;

(b) Shall, without prejudice to articles 18 and &f this Convention, ensure that
administrative, regulatory, law enforcement andeotlauthorities dedicated to combating
money-laundering (including, where appropriate urdtemestic law, judicial authorities) have
the ability to cooperate and exchange informatibthe national and international levels within
the conditions prescribed by its domestic law dadhat end, shall consider the establishment
of a financial intelligence unit to serve as a owdl centre for the collection, analysis and
dissemination of information regarding potentialmeg-laundering.

2. States Parties shall consider implementing iéasneasures to detect and monitor the
movement of cash and appropriate negotiable ingnignacross their borders, subject to
safeguards to ensure proper use of informationvdtitbut impeding in any way the movement

of legitimate capital. Such measures may includec@irement that individuals and businesses
report the cross-border transfer of substantialnties of cash and appropriate negotiable
instruments.

3. In establishing a domestic regulatory and supery regime under the terms of this
article, and without prejudice to any other artiofethis Convention, States Parties are called
upon to use as a guideline the relevant initiatigésegional, interregional and multilateral
organizations against money-laundering.

4. States Parties shall endeavour to develop amhqie global, regional, subregional and
bilateral cooperation among judicial, law enforcemand financial regulatory authorities in
order to combat money-laundering.

1. Introduction

(@) The problem of money-laundering

107. Many activities of international organized crimingtoups are directed at the
accumulation of wealth through illegal means, sashrafficking in drugs, smuggling
and fraud. In order to enjoy the financial or oth&aterial benefits of such activities,
these groups must hide the illicit origin of thiinds. Money-laundering involves the
concealment or disguise of the illegal origin of firoceeds of crime. As national and
international efforts to deprive criminals of thdllicit gains have intensified,
organized criminal groups have increasingly soughtconvert such gains into
apparently legitimate assets. This is done by ptatche proceeds in the financial
system and engaging in various transactions intknoeobfuscate the origin of and
path taken by the money (known as “layering”), #mehn integrating the money into
the legitimate economy through apparently legitertaansactions.
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Through money-laundering, the influence and powfeorganized criminal groups
increases, while the control and integrity of goweents and major public institutions
is compromised. If left to proliferate uncheckedymay-laundering can undermine the
integrity of political and judicial systems and tstbility of national or international
financial sectors. The operations of legitimate pames and markets can be corrupted
by money-laundering, which in turn interferes wiéconomic and other policies,
distorts market conditions and ultimately produsegere systemic risks.

Criminal elements take advantage of the ease oitatamovement, advances in

technology and increases in the mobility of pecgdeé commodities, as well as the
significant inconsistencies between legal provision various jurisdictions. As a

result, assets can be transferred very quickly friolace to place and, through

exploitation of the existing legal asymmetries, egopfinally as legitimate assets that
are then available to criminal elements in any péithe world. These assets can be
used to finance criminal operations, to reward pashes and to constitute an

incentive for future crimes.

(b) The rationale for articles 6 and 7

The main motive of organized criminal groups isafinial or other material benefit.
Taking that gain away is crucial. Combating moreyAdering is thus an important
part of the fight against transnational organizeune. Targeting the profits and
finances of criminal groups reduces their incentov@articipate in such activities and
undermines the profitability of their criminal opéions, inhibiting further growth and
expansion of organized criminal groups. Pursuinmioal investigations of money-
laundering activities also entails the investigatiof financial affairs related to
criminal conduct so as to establish the links betwtne origins of criminal proceeds
and the beneficiaries thereof, as well as the nmeliaries involved in the laundering
process. Thus, the techniques of financial invatitg provide additional tools to
identify criminal networks and the scale of theiiminal activities. This makes the
pursuit of money-laundering investigations and ecogions (including associated
confiscation of illegal proceeds) an important ngedn identify and dismantle
organized criminal groups. Beyond this, combatingnay-laundering also helps to
preserve the integrity of financial institutiongth formal and informal, and to protect
the smooth operation of the international finansiatem as a whole.

To prevent and combat money-laundering, it is @gsethat jurisdictions worldwide
try to harmonize their approach, standards, andlleystems so as to enable
cooperation with one another. Jurisdictions withaker no control mechanisms
render the work of money-launderers easier. Thesonvention seeks to provide a
minimum standard for all countries to adhere topad of their efforts to control
criminal proceeds. The provisions of the Conventwdressing the seizure, freezing
and confiscation of proceeds are an importantedlateasure (see articles 12-14).
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Article 6: Criminalization of the laundering of thpgoceeds of crime

112.

113.

The Convention recognizes the close link betweegarmurzed criminal activities and
money-laundering and builds on earlier internationgiatives in that regard. Those
initiatives addressed the issue through a comionatif repressive and preventive
measures and the Convention follows the same patéeticle 6 of the Convention
adopts the offences set out in article 3(1)(b) ém@) and (ii) of the United Nations
Convention against lllicit Traffic in Narcotic Dragand Psychotropic Substances of
1988;% which requires the criminalization of money-lauridg in the context of
trafficking in drugs.

Criminalization not only allows national authorfieto organize the detection,
prosecution and repression of the offence, but pisavides the legal basis for
international cooperation among police, judicialdaadministrative authorities,
including mutual legal assistance and extraditidg.a consequence of domestic or
international initiatives, many countries alrea@dyé laws on money-laundering.

Article 7: Measures to combat money-laundering
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A critical part of money-laundering is placing éili funds into the financial system.
Stopping organized criminal groups from making tfiet step, and developing the
capacity to track the movement of assets is theseforucial. In this regard,
international cooperation is again indispensable.

For these reasons, article 7 of the Conventiomdhices additional measures aimed at
preventing such activities and at enlisting thessasce of financial institutions and
others in preventing the introduction of criminahdéls into the financial system, in
detecting transactions in the system that may beriofinal origin and in facilitating
the tracing of the funds involved in such trangawdi Such measures have been
recommended by the Financial Action Task Force (FAdnd other regional bodies
and industry associations. FATF is the main inteegomental organization to
develop policies and set standards and promotetieeimplementation of legal,
regulatory and operational measures for combatinghey-laundering, terrorist
financing and other related threats to the intggritthe international financial system.

States must adopt and integrate into their findnofaastructure specific measures
such as procedures for financial institutions towrtheir customers, keep effective
records and report suspicious transactions to maltiauthorities. These procedures
need to be part of a comprehensive regulatory redimat facilitates the required

domestic and international cooperative relationshipany countries have established
financial intelligence units to collect, analyséssgminate and exchange relevant
information efficiently, as needed and in accor@awith their laws. States parties are
asked to consider the establishment of such unitsch entails a more substantial

commitment of resources. More detailed informationthe compaosition and purpose
of these financial intelligence units can be fofunther below.
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The Convention calls upon States parties to use @sdeline the relevant initiatives
of regional, interregional and multilateral orgaatians against money-laundering.
States should review the provisions they alreadyeha place to counter money-
laundering in order to ensure compliance with thieégatives. States undertaking
such a review may wish to use this opportunity tigplement the obligations they
assume under other regional or international insénis and initiatives currently in
place.

Another important tool to keep offenders from piinfi from their crimes is a strong
confiscation regime that provides for the idensfion, freezing, seizure and
confiscation of illicitly acquired funds and properEffective and efficient measures
targeting the proceeds of crime can serve as a ngweeterrent and contribute

significantly to the restoration of justice by revimgy the incentives for offenders to
engage in illegal activities in the first place. eSjfic international cooperation

mechanisms are also necessary to enable courtrigive effect to foreign freezing

and confiscation orders and to provide for the naggiropriate use of confiscated
proceeds and property. The provisions dealing whith identification, freezing and

confiscation of crime proceeds (articles 12?14nd international cooperation (articles
16-19, 26 and 27) thus also need to be considartis context?

2. Summary of the main requirements

(@) Criminalization (article 6)

Article 6 requires States parties to establishfaéHewing offences as crimes:
(@) Conversion or transfer of proceeds of crimédlar6(1)(a)(i));

(b) Concealment or disguise of the nature, souooation, disposition, movement
or ownership of proceeds of crime (article 6(1){(g)(

Subiject to the basic concepts of their domestitegys, States must also criminalize:
(@) Acquisition, possession or use of proceedsiofe (article 6(1)(b)(i));

(b) Participation in, association with or conspyras commit, attempts to commit,
and aiding, abetting, facilitating and counsellthg commission of any of the
foregoing (article 6(1)(b)(ii)).

Under article 6, States parties must also:

(@) Apply these offences to proceeds generateadviigle range of criminal conduct
(article 6(2)(a)-(c));

(b) Provide a copy of its laws giving effect tastlarticle (and subsequent changes
to such laws) to the United Nations (article 6(R)(d
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(c) Ensure that knowledge, intent and purposebeaestablished through inference
from objective factual circumstances article 6(2)(f

(b) Measures to combat money-laundering (article 7)

Article 7 requires States parties to take addifiomeasures, including:

(@) Establish a regulatory and supervisory rediondanks and non-bank financial
institutions, emphasizing requirements of custongentification, record-
keeping and the reporting of suspicious transast(article 7(1)(a));

(b) Ensure that administrative, regulatory, lavioecement and other authorities
have the capacity to cooperate and exchange infammat both national and
international levels (article 7(1)(b));

(c) Use as a guideline the relevant initiatives refjional, interregional and
multilateral organizations against money-launde(angjcle 7(3)).

States parties are also required under article 7 to

(@) Consider implementing feasible measures to detati@onitor the movements
of cash and negotiable instruments across theiddosy such as reporting
requirements for substantial cross-border trangéetele 7(2));

(b) Endeavour to develop and promote global, megiosubregional and bilateral
cooperation among authorities to combat money-lating (article 7(4)).

3. Mandatory requirements

(@) Definitions and terminology

Article 2 (e) of the Convention defines “proceedsiome” as “any property derived
from or obtained, directly or indirectly, throudhetcommission of an offence”.

“Property” is defined as “assets of every kind, thee corporeal or incorporeal,
movable or immovable, tangible or intangible, aedal documents or instruments
evidencing title to, or interest in, such assessti€le 2(d)).

The terms “laundering of proceeds of crime” and feylaundering” should be

treated as synonymo(rs.

(b) Criminalization (article 6)

Offences under article 6(1)

Article 6 of the Convention requires that each &tastablish the four offences
described below relating to money-laundering, ircoadance with fundamental
principles of its domestic law, when they are cottexiintentionally.
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Conversion or transfer of proceeds of crimeadlare(1)(@)(i))

Article 6(1)(a)(i) makes it an offence to converttaansfer property, knowing that
such property is the proceeds of crime, for theopse of concealing or disguising the
illicit origin of the property or of helping any m®n who is involved in the
commission of the predicate offence to evade thalleonsequences of his or her
action. States parties must take legislative ahdraneasures to establish this offence
as a criminal offence.

The term “conversion or transfer” includes instanae which financial assets are
converted from one form or type to another, forregke, by using illicitly generated
cash to purchase real estate or the sale of Ijlieitquired real estate, as well as
instances in which the same assets are moved fnenplace or jurisdiction to another
or from one bank account to another.

With respect to the mental elements required, tweversion or transfer must be
intentional, the accused must have knowledge dirtieof conversion or transfer that
the assets are criminal proceeds and the act sraast be done for the purpose of
either concealing or disguising their criminal amigfor example by helping to prevent
their discovery, or helping a person evade crimiliability for the crime that
generated the proceeds.

As with all measures called for by the Conventidghese are the minimum
requirements, but States are free to adopt moiet str severe measures (article
34(3)).

The Travaux Préparatoiresndicates that the terms “concealing or disguisiagd
“concealment or disguise” used in article 6(1){®)6hould be understood to include
preventing the discovery of the illicit origin ofgperty“® This applies to the four acts
to be criminalized under article 6(1)@)d (b)

Concealment or disguise of proceeds of crim&c(@s(1)(@)(ii))

Article 6(1)(a)(ii) criminalizes the concealment disguise of the true nature, source,
location, disposition, movement or ownership ofrights with respect to property,
knowing that such property is the proceeds of crime

The elements of this offence are quite broad, tioly the concealment or disguise of
almost any aspect of or information about property.

With respect to the mental elements required, thecealment or disguise must be
intentional and the accused must have knowledge ttieaproperty constitutes the
proceeds of crime at the time of the act. This miestate is less stringent than for the
offence set forth in article 6(1)(a)(i). Accordiggldrafters should not require proof
that the purpose of the concealment or disguise fizistrate the tracing of the asset or
to conceal its true origin. THEravaux Préparatoirespecify that concealment of illicit
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origin should be understood to be covered by arti¢l)(a)and (b) However, drafters
should also consider concealment for other purpases cases where no purpose has
been established, to be includéd.

Acquisition, possession or use of proceedsiofec(Article 6(1)(b)(i))

Article 6(1)(b)(i) criminalizes the “acquisition, opsession or use of property,
knowing, at the time of receipt, that such propestyhe proceeds of crime”. This is
the mirror image of the offences under article &))) and (ii), in that while those
provisions impose liability on the providers ofdit proceeds, this paragraph imposes
liability on recipients who acquire, possess or usgperty.

The mental elements are the same as for the offender article 6(1)(a)(ii): there
must be an intent to acquire, possess or use henactused must have knowledge, at
the time this occurred, that the property was thecgeds of crime. No particular
purpose for the acts is required.

The offence set forth under article 6(1)(b)§)to be established subject to the basic
concepts of the legal system of the State. Thisgseird clause recognizes that States
parties may use different systems of classifyirgarious forms of involvement and
set different boundaries for criminal liability, peially in relation to attempt and
preparation.

Participation in, association with or conspiré@ygommit, attempt to commit, aiding,
abetting, facilitating and counselling the comnossof any of the foregoing ificle

6(1)(b)(ii))

The offence in article 6(1)(b)(ii) involves the ‘figipation in, association with or
conspiracy to commit, attempts to commit, and @diabetting, facilitating and
counselling the commission of any of the offencasiaished in accordance with this
article”.

These terms are not defined in the Conventionwalig for certain flexibility in
domestic legislation. States parties should redethe way these additional forms of
criminal liability are established in their domesslystems and ensure that they apply
to the other offences established pursuant tcattiicle.

The knowledge, intent or purpose, as requiredifese offences, may be inferred from
objective factual circumstances (article 6(2)(fDrafters could see that their
evidentiary provisions enable such inference wébpect to the mental state, rather
than requiring direct evidence, such as a confasbiefore the mental state is deemed
proven.

Other general requirements
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States parties must furnish copies of their lawsngi effect to article 6 and of any
subsequent changes to such laws, or a descripigradf, to the Secretary-General of
the United Nations (article 6(2)(d)). Such materighould be provided to the United
Nations Office on Drugs and Crime.

In drafting legislation to implement these crimigation obligations, legislators
should also bear in mind the following general gétions under the Convention that
are particularly relevant to the establishmentrohinal offences:

(&) Non-inclusion of transnationality in domestiffences. Transnationality must
not be made an element of the domestic offencel@84(2));

(b)  Non-inclusion of “organized criminal group” idomestic offences. As with
transnationality above, the involvement of an orgeeh criminal group must not
be made an element of the domestic offence (aBi¥(2));

(c) Criminalization must be through legislative apither measures. The criminal
offences must be established by criminal law artdsimoply by other measures,
which would be additional to the proscribing legt&in#®

(d) The offences must be committed intentionallge Tental element required for
each offence is that it be committed intentionally;

(e) The offence should be liable to penalties talk¢ into account the grave nature
of the offence. Penalties should be sufficientlyese, given the seriousness of
the conduct required to be criminalized (articl€1)}t

()  The description of the offence is reservedh® domestic law of a State party.
The domestic offence established by a State toeémeht the criminalization
requirements of the Convention need not be destribeexactly the same
manner as in the Convention, as long as the refjgioaduct is criminalized
(article 11(6));

(g) Liability of legal persons. With respect to #gpersons, the offences and
liability can be criminal, civil or administrati@rticle 10(2));

(h)  Statutes of limitation. The Convention regsitbat legislators establish a long
statute of limitation period for the offence, inrfieular when alleged offenders
are evading justice (article 11(5));

()  Sentence mitigation and immunity. The Convemténcourages States parties to
consider mitigating sentences and granting immumit/ or leniency to
individuals who decide to cooperate with the autles (article 26(2) and (3)).
This is optional and dependent on domestic legalciples and traditions. In
jurisdictions where prosecution of crimes is maadgt however, affording
immunity from prosecution would require legislation
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Predicate offences, article 6(2)(a)—(c)

Article 2 (h) of the Convention defines a “predeaiffence” as “any offence as a
result of which proceeds have been generated thntbmcome the subject of” any of
the money-laundering offences established undieteaf*

Many countries already have laws on money-laundebut there are many variations
in the definition of predicate offences. Other &sdtave an exhaustive list of predicate
offences set forth in their legislation. Still oth8tates define predicate offences
generically as including all crimes, or all sericzrimes, or all crimes subject to a
defined penalty threshold.

Article 6(2)(a), requires that the money-laundering offences beieape to the
“widest range of predicate offences?aragraph 2 (byequires that the predicate
offences include the offences established in aecue with articles 5, 8 and 23 of the
Convention, and with article 1(3) of each of thetBcols to which States are or are
considering becoming parties, as well as all “sexiorimes” (article 6(2)(b)see also
article 2 (b) for the definition of “serious crimes®.

States that limit the application of money-laundgnmeasures to an exhaustive list of
predicate offences must amend that list accordiaglg, “at a minimum?”, include a
“comprehensive range of offences associated wijarozed criminal groups” (article
6(2)(b)). TheTravaux Préparatoiresadd that the words “associated with organized
criminal groups” are intended to indicate “criminattivity of the type in which
organized criminal groups engage”.

Regardless of the manner in which States partiessghto identify predicate offences,
it is important to bear in mind that it should ne¢ necessary that a person be
convicted of a predicate offence when proving fraperty is the proceeds of crime.

Predicate offences may not be exclusively offeramamitted in the territory of the
State applying the Convention. States must profedeoffences committed in other
jurisdictions to be included, provided that the dwoct is a crime where it was
committed as well as in the State applying the @atien (article 6(2)(c)). In other
words, this requires dual criminality.

Cases where predicate and money-launderirffigrafes cannot apply to the same
offender, article 6(2)(e)

The constitutions or fundamental legal principlédssome States do not permit the
prosecution and punishment of an offender for tb#h predicate offence and the
laundering of proceeds from that offence. Thise@s a particular understanding of
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For purposes of defining money-laundering offentke assets involved are the “proceeds of crirBg’.
contrast, the seizure and confiscation provisigEyato “instrumentalities” as well as to proceed<rime,
that is, property used in or destined for use imer(article 12(1)(b)).

See also Financial Action Task Fordeternational Standards on Combating Money Laundgramd the
Financing of Terrorism and Proliferation: The FATRecommendatior{®aris, February 2012).

Travaux Préparatoiresp. 62; see alstnternational Standards on Combating Money Laundg@md the
Financing of Terrorism and Proliferation..
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the principle of double jeopardy, which forbids teme act being the subject of two
different offences. Thus, in such a State partyef@mmple, a public official, who has
accepted a bribe and then intentionally conceagptbceeds of this offence, might be
found guilty of passive bribery, but would not teaifid guilty of the separate offence
of laundering the proceeds of crime, (so-calledf-iseindering”). The Convention
acknowledges this issue and allows for the noniegipdn of the money-laundering
offences to those who committed the predicate offebut only by countries whose
fundamental principles so provide (article 6(2)(e))

151. In some States, on the other hand, money-laundésirggt out as an independent
offence, such that a person who commits the preglioffence and the offence of
money-laundering may be convicted for both offenddsis, in such a State party, a
public official who has accepted a bribe and theerntionally conceals the proceeds
of this offence can be found guilty of passive ériband of money-laundering.

152. The Travaux Préparatoiresindicate that article 6(2)(e) takes into accourgale
principles of several States where prosecutionumighment of the same person for
both the predicate offence and the money-laundesffence is not permitted. Those
States confirmed that they did not refuse extradjtimutual legal assistance or
cooperation for purposes of confiscation solelyadmse the request was based on a
money-laundering offence the predicate offence litivwas committed by the same
persorr?

(c) Measures to combat money-laundering (article 7)

153. Article 7 sets out a number of measures — some atang some based on best
efforts, and some optional — that are intendednsuee that States parties have in
place a comprehensive legal and administrativemedio deter and detect money-
laundering. The overall objective is to providecmnprehensive regime that facilitates
the identification of money-laundering and promdtédermation exchange between a
range of authorities dedicated to combating moaeydering. Financial institutions
and other designated entifiésare required to take measures to prevent the
introduction of criminal funds into the financiaysiem and, when such funds are
already in the financial system, to provide the mseto identify and trace them, as
well as facilitating apprehension by linking sucimdis to their owners and beneficial
owners>* The requirements under articles 12-14 of the Cuatime concerning the
identification, tracing and confiscation of crimadaother crime-related property are
also a relevant part of the overall preventativgime required to combat money-
laundering effectively.
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For a definition of “designated person or entitgee International Standards on Combating Money
Laundering and the Financing of Terrorism and Plesation, pp. 114 and 115.

A “beneficial owner’ refers to the natural pergsnwho ultimately owns or controls a customer andfie
naturalperson on whose behalf a transaction is beinguaiad. It also includes those persons who exercise
ultimate effective control over a legal person waagement” Iiternational Standards on Combating Money
Laundering and the Financing of Terrorism and Pleration, p. 113).
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The measures required by article 7 need to be riatied) into the general financial
infrastructure of each jurisdiction. Therefore, thme required for implementation of
these measures will largely depend on the natudecamplexity of local financial
institutions, as well as the degree to which theg @volved in cross-border
transactions. In this process, attention shouldobesed on the specific context and
vulnerabilities of each jurisdiction. In Statesttda not currently have such measures
in place, the process of implementation can proceedtemporaneously with
ratification, as long as the measures providedirfoarticle 7 are in place when the
Convention enters into force for the State partyceoned.

Article 7 contains two major mandatory requirements

(@) To establish a comprehensive domestic regylatnd supervisory regime to
deter money-laundering (article 7(1)(a));

(b) To ensure that agencies involved in combatimgney-laundering have the
ability to cooperate and exchange information atrhtional and international
levels (article 7(1)(b)).

In addition, States are to consider implementingsuees to monitor cash movements
across their borders (article 7(2)) and to endeatouwlevelop and promote global,
regional and bilateral cooperation among relevagénaies to combat money-
laundering (article 7(4)).

As stated earlier, the Convention builds on ongamegrnational initiatives to combat
money-laundering. In establishing a domestic régwyaand supervisory regime,
States parties are called upon to use as a guidilarrelevant initiatives of regional,
interregional and multilateral organizations agaim®ney-laundering (article 7(3)).
The Travaux Préparatoiresstate that during the negotiations, the wordseVraht
initiatives of regional, interregional and multéaal organizations” were understood to
refer in particular to the recommendations of tireafkcial Action Task Force, and, in
addition, to other existing initiatives or regionahterregional and multilateral
organizations against money-laundering. Titernational Standards on Combating
Money Laundering and the Financing of Terrorism dnabliferation: The FATF
Recommendationfast revised in February 2012) have since beerptadoby the
seven FATF-style regional bodies — the Asia/PadBioup on Money Laundering,
the Caribbean Financial Action Task Force, the Cduof Europe Committee of
Experts on the Evaluation of Anti-Money Launderiigasures and the Financing of
Terrorism (MONEYVAL), the Eastern and Southern a#&iAnti-Money Laundering
Group, the Eurasian Group on Combating Money-Latingeand the Financing of
Terrorism, the Financial Action Task Force of Lathmerica against Money-
Laundering (GAFILAT) and the Inter-governmental ot Group against Money-
Laundering in West Africa — and are also recognizgdther organizations such as
the Commonwealth Secretariat and the OrganizatioAmerican States (OASF.
Ultimately, States parties are free to determire libst way to implement article 7.
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However, it would be helpful for States partiesréter to the Financial Action Task
Force International Standardsvhen giving effect to articles 6 and 7. This vbk
further assisted by the development of a relatignghth one of the organizations
working to combat money-laundering.

The mandatory measures envisaged by article 7uli@ex in the following sections
under two headings: (a) the establishment of a latgy regime and (b) the
enhancement of internal and international coopamafi he requirement under article 7
to consider other measures, such as the creatian fofancial intelligence unit, is
examined in section IlI.C.4, below.

(i) Establishment of a regulatory regime

159.

160.

161.

162.

States parties are required to establish a domesjidatory and supervisory regime
within their competence in order to deter and deteoney-laundering activities
(article 7(1)(a)). This regime must be comprehensibut the precise nature and
particular elements of the regime are left to Statarties, provided that they require,
at a minimum, banks and non-bank financial ingong to ensure:

(a) Effective customer identification;
(b)  Accurate record-keeping;

(c) A mechanism for the reporting of suspicioansactions.

Institutions subject to the requirements

The requirements under article 7(1)(a) extend ttkbanon-bank financial institutions
(including insurance companies and securities firared, where appropriate, other
bodies particularly susceptible to money-launderifige Travaux Préparatoiresadd
that other bodies may be understood to includerrimgdiaries, which in some
jurisdictions may include stockbroking firms, otheecurities dealers, currency
exchange bureaux or currency brok&$hus, this regime should apply not only to
banking institutions, but also to areas of commestere high turnover and large
volumes make money-laundering likély.

In many forums, the list of institutions is beingpanded beyond financial institutions
to include these seemingly innocuous businesses proféssions. For example,

recommendation 22 of the Financial Action Task Eoextends, when certain

conditions are met, the requirements of customerdiligence and record-keeping to
casinos, real estate agents, dealers in preciotslsrend stones, lawyers, notaries
other independent legal professionals and accotsmtand trust and company service
providers.

In recent years, increased attention has beenddans money service businesses and

%6 bid., 73.
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For a definition of “financial institutions” anthe examples of financial services these instihgionay
provide, see alstnternational Standards on Combating Money Laumtgiand the Financing of Terrorism
and Proliferation p. 119.
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informal money or value transfer systems, such awaka, hundi fei-ch’'ien and
Internet currencies. In a growing number of jusdns, these are also subject to a
regulatory regime for the purposes of detecting eydaundering, financing of
terrorism, or other offences. The FATF also recomuse extending regulation,
licensing and compliance requirements to such systnd new technologiés.

Reporting of suspicious transactions

According to theTravaux Préparatoiressuspicious transactions may include unusual
transactions that, by reason of their amount, dtarstics and frequency, are
inconsistent with the customer’s business activéyceed the normally accepted
parameters of the market or have no clear legak beasd could constitute or be
connected with unlawful activities in genetaArticle 18(1)(b)(iii) of the International
Convention for the Suppression of the FinancingTefrorisnf® defines suspicious
transactions, based on the FATF definition, as amplex, unusually large
transactions and unusual patterns of transactwmsh have no apparent economic or
obviously lawful purpose.

A method must be established for defining whicmdections are suspicious and are
thus to be reported to the relevant financial liggehce unit or other designated
agency’* Some suggested indicators of suspicious transectie set out in the
Travaux Préparatoire§’ Criteria for identifying suspicious transactiorisosld be
developed and periodically reviewed in consultatioiin experts knowledgeable about
new methods or networks used by money-launderers.

The powers to be granted to regulators and statheffinancial intelligence unit to
inspect records and to compel the assistance ofddeepers in locating these records
must also be defined. Some of these records magolered by confidentiality
requirements and banking secrecy laws that prottibit disclosure. Therefore, States
may consider implementing laws which free finandratitutions from complying
with such requirementS. Drafters should also ensure that the inspectiod an
disclosure requirements are written in such a wayoaprotect financial institutions
against civil and other claims for disclosing ctieacords to regulators and financial
intelligence units.

Customer identification
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See alsdnternational Standards on Combating Money Laundgramd the Financing of Terrorism and
Proliferation, recommendations 14 and 15.

Travaux Préparatoiresp. 74.

United NationsTreaty Seriesvol. 2178, No. 38349.

See alsdnternational Standards on Combating Money Laundgramd the Financing of Terrorism and
Proliferation, recommendations 20 and 23.

Travaux Préparatoiresp. 74.

See alsdnternational Standards on Combating Money Laundgramd the Financing of Terrorism and
Proliferation, recommendations 21 and 23.
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The customer identification obligation requirestthalders of accounts in financial
institutions and all parties to financial transacf be identified, verified and
documented’ In today’s understanding of customer identificatithis also includes
the identification of beneficial owners and custordee diligence. Records should
contain sufficient information to identify all pa$ and the nature of the transaction,
identify specific assets and the amounts or vaimwesived, and permit the tracing of
the source and destination of all funds or otheetss

Record-keeping

The requirement for record-keeping means that tchew transaction records should
be kept for a specified minimum period of time. ©ndhe Financial Action Task
Force recommendations, it is suggested to keamedrds obtained through customer
due diligence measures, account files and businesgspondence, including the
results of any analysis undertake, for at lea# figars after the business relationship
is ended, or after the date of the occasional actimn® For States parties to the
International Convention for the Suppression of Fireancing of Terrorism, retention
of records for five years is mandatory as statedaiticle 18(1)(b)(iv) of the
Convention.

General

The failure of institutions to comply with requirents in respect of money-laundering
should be subject to criminal, civil or adminisivat penalties, in accordance with
domestic fundamental principles and I&Ws.

The implementation of such measures is likely tuiee legislation. In particular, the
requirement that financial institutions must diseosuspicious transactions and the
protection of those who make disclosures in godth faill require legislation to
override banking secrecy laws.

(i) Domestic and international cooperation

The United Nations Convention against Transnati@rganized Crime requires that
administrative, regulatory, law enforcement anceottomestic authorities in charge of
the efforts against money-laundering are able tpemte at both the national and
international level. This cooperation includes &xehange of information within the
conditions prescribed by their domestic law (aetidi(1)(b)). This must be done
without limiting or detracting from, or in the wadof the Convention, “without
prejudice to”, the requirements generated by a&tl@ on mutual legal assistance and
article 27 on law enforcement cooperation.

64
65
66

Ibid., recommendation 10.

Ibid., recommendation 11.

See alsdnternational Standards on Combating Money Laundgramd the Financing of Terrorism and
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Furthermore, States are required to endeavournelaie and promote global, regional,
subregional and bilateral cooperation among jutjitéav enforcement and financial
regulatory authorities in order to combat moneyatiering (article 7(4)).

Towards this objective, the Convention requiresteStao consider, but does not
mandate, the establishment of a financial intetlge unit, which would collect,
analyse and disseminate, as appropriate, informatidated to money-laundering
activities (article 7(1)(b)).

In addition, as part of the effort to develop thapacity to provide effective

international cooperation, States are required dosicder the implementation of
measures aimed at monitoring the cross-border menenf cash and other monetary
instruments (see article 7(2)).

In order for cooperation to be possible, domesjgabilities must be developed for the
identification, collection and interpretation of e¢levant information. Essentially, the
Convention proposes roles for three types of ettigy States could consider including
as part of their strategy to combat money-launderin

(@) Regulatory agencies responsible for the ogbtsif financial institutions, such
as banks or insurance entities. Such agencies wegldre powers to inspect
financial institutions and enforce regulatory requments through the
imposition of regulatory or administrative remedigsanctions;

(b) Law enforcement agencies responsible for cotmay criminal investigations,
with powers to investigate, arrest and detain sttege offenders while
remaining subject to judicial or other safeguards;

(c) Financial intelligence units, whose powers aseially limited to receiving
reports of suspicious transactions and activitiesalysing them and
disseminating information to prosecution agencat)ough some such units
have wider powers.

Legislators may wish to specify the authority ofle&ntity to cooperate with national
bodies and with other similar agencies in otherntides. Legislation may also be
needed to amend existing mandates and the divididabour among these entities,
particularly if such entities do not already eXisthis legislation should be created or
amended in accordance with each State’s constiltior other principles and the
specificities of its financial services sector.

Some of these measures may constitute a strontgiehalfor countries in which the
financial sector is not heavily regulated and theceassary legislation and
administrative infrastructure may have to be crkalieis essential to note, however,
that the relevance and utility of these arrangemeng¢ not limited to the control of
money-laundering, but also apply to corruption i¢dt 7). They also strengthen
confidence in the financial infrastructure, whichimstrumental to sustainable social
and economic development.
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Coordination of efforts and international coopematis as central to the problem of
money-laundering as it is to the other offencesoed by the Convention. Beyond the
general measures and processes such as extradititual legal assistance and joint
investigations, the Convention seeks to strengthgrch coordination and
cooperatior?®

Optional measures, including optional issues

Two types of measures are outlined below: thoseyded to monitor movement of
funds across borders and those concerning finaimtéligence units.

(@) Monitoring cross-border transactions

As part of the effort to develop the capacity tamvide effective international
cooperation against transnational organized criStajes are required seriously to
consider the introduction of measures aimed at tnong the cross-border movement
of cash and other monetary instruments. Under larfi¢2), States parties shall
consider the implementation of feasible measureketect and monitor the movement
of cash and appropriate negotiable instruments sactbeir borders, subject to
safeguards ensuring proper use of information aitidowt impeding in any way the
movement of legitimate capital. Such measures nmjude a requirement that
individuals and businesses report the cross-bdrdasfer of substantial quantities of
cash and bearer negotiable instruments and th&tsSkeave either a disclosure or
declaration system in place for incoming and outgotross-border movements of
cash and bearer negotiable instruméh@enerally, structures based on monitoring or
surveillance will require legal powers giving insp@'s or investigators access to
information on cross-border transactions, in palic in cases where criminal
behaviour is suspected.

(b) Financial intelligence units

Article 7(1)(b) requires States parties to consider the establishrag financial
intelligence units to serve as a national centre tfe collection, analysis and
dissemination of information regarding potential mag-laundering. Financial
intelligence units are also crucial to enable mi¢ional cooperation and information
exchange. Since the 1990s, many States have shtblsuch units as part of their
regulatory police or other authorities. AccordingheTravaux Préparatoiresthe call

in article 7(1)(b)for the establishment of a financial intelligena@tus intended for
cases where such a mechanism does not yet &xist.
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. The Convention does not require that a financitdlligence unit be established by

law,”" but legislation may still be required to institutee obligation to report
suspicious transactions to such a unit and to grdi@ancial institutions that disclose
such information in good faith. In practice, thestvenajority of financial intelligence
units are established by law. If it is decided tafdsuch legislation, States may wish
to consider including the following elements:

(a) Specification of the institutions that are jsgb to the obligation to report
suspicious transactions and definition of the infation to be reported to the
unit;

(b) Legislation defining the powers under whick timit can compel the assistance
of reporting institutions to follow up on incompetr inadequate reporfs;

(c) Authorization for the unit to disseminate infation to law enforcement
agencies when it has evidence warranting prosetudi® well as authority for
the unit to communicate financial intelligence mm@tion to foreign agencies,
under certain conditions;

(d) Protection of the confidentiality of informati received by the unit,
establishing limits on the uses to which it maype and shielding the unit
from further disclosure;

(e) Definition of the reporting arrangements fbe tunit and its relationship with
other government agencies, including law enforcenagencies and financial
regulators. This also includes measures to endweirtdependence of the
financial investigation unit, especially its ahjlib receive, request, analyse, and
disseminate relevant informatidh.

(© Miscellaneous

States may already have money-laundering offencé<antrols in place that can be
expanded or modified to conform to the requiremeaftarticles 6 and 7 relating to
money-laundering and those of articles 12-14 rajatd confiscation, seizure and
disposal of proceeds, if necessary.

It is worth noting that actions taken to conformaiticles 6 and 7 may also bring
States into conformity with other conventions andiatives, including the United
Nations Convention against lllicit Traffic in Natto Drugs and Psychotropic
Substances of 1988, the InternatioGahvention for the Suppression of the Financing
of Terrorism and the recommendations of the Firsmgttion Task Force.

States may also wish to consider other issues,hndrie entirely optional, with respect
to the mental element of the money-laundering atehe Convention requirdslus
for the offences established under article 6, ihathat the perpetrator knew that the
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See alsdnternational Standards on Combating Money Laundgramd the Financing of Terrorism and
Proliferation, recommendation 29.

Ibid., recommendation 31.

Ibid., recommendation 29.
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property concerned was the proceeds of crime. Staéy extend the definition of this
offence to include cases where the perpetratoevedi, even if wrongly, that the funds
were the proceeds of crimédlus eventualls Some States have included such an
extension in their law. In some jurisdictions, tleguired mental element is that the
person knew or should have known. The conceptsitehtional ignorance or wilful
blindness may also be used. Therefore, in certaiisdictions, a person may be
prosecuted for money-laundering where they havibetaltely avoided ascertaining
the criminal source of the relevant proceeds. Algioit is not a requirement, this is
particularly effective in money-laundering casebgve legislatures find it possible to
adopt such offences.

Additional references and resources

Organized Crime Convention

Article 2 (Use of terms)

Article 11 (Prosecution, adjudication and sanctjons

Article 12 (Confiscation and seizure)

Article 13 (International cooperation for purposésonfiscation)
Article 14 (Disposal of confiscated proceeds ofnerior property)
Article 16 (Extradition)

Article 18 (Mutual legal assistance)

Article 27 (Law enforcement cooperation)

Article 34(3) (Implementation of the Convention)

Additional United Nations resources

Note by the Secretariat on money-laundering wittie scope of the United Nations
Convention against Transnational Organized CrimEeQC/COP/2008/15)

UNODC, Commonwealth Secretariat and Internationah&tary FundModel Provisions on
Money Laundering, Terrorist Financing, Preventiveadures and Proceeds of Crime (for
Common Law System@pril 2009)

UNODC and International Monetary Funilodel Legislation on Money Laundering and
Financing of Terrorisn{2005)

Financial Action Task Forcénternational Standards on Combating Money Launatg@nd
the Financing of Terrorism and Proliferation: TheAFF RecommendationParis,
February 2012)
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Examples of national legislation
Criminalization of money-laundering

Canada, Criminal Code, art. 462.31

Measures to combat money-laundering

Brazil, Law No. 12.683/2012

China, Anti-Money Laundering Law

Canada, Criminal Code, art. 462.32

Canada, Proceeds of Crime (Money Laundering) amcbfigt Financing Act

Italy, Penal Code, arts. 648, 6B and 648er

Japan, Anti-Money Laundering Law

Latvia, Law on the Prevention of Laundering of Rrds Derived from Criminal Activity
Poland, Anti-Money Laundering Act
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D. Criminalization of and measures against corrupton

Article 8 of the Organized Crime Convention
— Criminalization of corruption

1. Each State Party shall adopt such legislativce @her measures as may be necessary to
establish as criminal offences, when committednitivaally:

(&) The promise, offering or giving to a publicfiofl, directly or indirectly, of an
undue advantage, for the official himself or hefrselanother person or entity, in order that the
official act or refrain from acting in the exercisthis or her official duties;

(b) The solicitation or acceptance by a publigoidf, directly or indirectly, of an undue
advantage, for the official himself or herself oother person or entity, in order that the official
act or refrain from acting in the exercise of hiser official duties.

2. Each State Party shall consider adopting sugisi&ive and other measures as may be
necessary to establish as criminal offences condafetred to in paragraph 1 of this article

involving a foreign public official or internatiohaivil servant. Likewise, each State Party shall
consider establishing as criminal offences othemgoof corruption.

3. Each State Party shall also adopt such meassresay be necessary to establish as a
criminal offence participation as an accomplicainoffence established in accordance with this
article.

4. For the purposes of paragraph 1 of this articld article 9 of this Convention, ‘public
official’ shall mean a public official or a persevho provides a public service as defined in the
domestic law and as applied in the criminal lawtled State Party in which the person in
guestion performs that function.

Article 9 of the Organized Crime Convention
— Measures against corruption
1. In addition to the measures set forth in ar&lef this Convention, each State Party shall,
to the extent appropriate and consistent witheitgl system, adopt legislative, administrative or

other effective measures to promote integrity angrevent, detect and punish the corruption of
public officials.

2. Each State Party shall take measures to enffeeive action by its authorities in the
prevention, detection and punishment of the comuapof public officials, including providing
such authorities with adequate independence to tieteexertion of inappropriate influence on
their actions.

1. Introduction

185. Organized criminal groups frequently make use afugion in the course of their
operations. Bribery and other acts of corruptioe arsed to create or exploit
opportunities for criminal operations and to protiese operations from interference
from criminal justice systems and other controuctnres. Corruption reduces risks,
increases criminal profits and is less likely tdraatt the same attention and
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punishment as attempts to influence public officitirough intimidation or actual
violence.

Corruption is both a driving force and a productoofanized crime. The effects of
corruption extend well beyond the facilitation @risus crime. The fact that public

officials become compromised and act against thielipunterest undermines the

stability of governmental systems in general antlipuconfidence in them. When

corruption reaches high levels in the governmeraffects relationships among States
and undermines the quality of peoples’ lives asainpers the economic and social
advancement of societies.

While the political and economic consequencesegmh, there are additional effects
relative to the fight against serious transnatiarahe. On the one hand, corruption
fuels the demand for illegal markets, such as itkiffg in persons, smuggling of
migrants and trafficking in firearms and ammunitidioreover, corrupt officials
facilitate efforts by organized criminal groupsdiastruct justice, intimidate witnesses
and victims and otherwise impede the internationabperative processes the
Convention seeks to promote, including by possit@fusing to extradite serious
transnational criminals.

No country has been immune to some level of corprgttices. The international
community and the wider public in all societies @dveen constantly demanding
greater openness and accountability from the hsldépublic office. Consequently,
many national, regional and international initiagvhave focused on various aspects of
the problem of corruption. Since the Conventioneesd into force, many other
international treaties, declarations and best mwaacfuidelines have been developed by
a great range of international organizations and-gm/ernmental organizations
worldwide.

The United Nations has been prominent among intiemel organizations dealing

with measures to combat corruption. In its resolut5/61 of 4 December 2000, the
General Assembly recognized that an effective iatonal legal instrument against
corruption, independent of the Organized Crime @otion was desirable and
decided to establish an ad hoc committee for tlgotiegion of such an instrument.
The Convention approved by the Ad Hoc Committee tlvas adopted by the General
Assembly in its resolution 58/4 of 31 October 2003.

The Convention against Corruptioms the only legally binding universal anti-
corruption instrument. The Convention's far-reaghapproach and the mandatory
character of many of its provisions make it a ueigiool for developing a

comprehensive response to a global problem. Ther€wion covers five main areas:
prevention, criminalization and law enforcement sugas, international cooperation,
asset recovery and technical assistance and inflemaxchange. The Convention
addresses many different forms of corruption, sashrading in influence, abuse of
power and various acts of corruption in the privagetor. A further significant

development was the inclusion of a specific chaptéhe Convention dealing with the
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recovery of assets, a major concern for countfies pursue the assets of former
leaders and other officials accused or found teelengaged in corruption. In addition,
the Conference of the States Parties to the UnNations Convention against

Corruption adopted its resolution 3/1, in Novemp@09, to establish a mechanism for
the review of the implementation of the Convention.

It must be recognized that a significant part ef tomplex problem of corruption does
not necessarily involve organized criminal grougevertheless, the Organized Crime
Convention does not leave out this vital enablerarisnational organized crime. The
Convention recognizes that the fight against swafogs crime cannot be effective
unless all contributors to the global effort tak#ive steps to harmonize their laws and
criminalize corrupt practices.

Along the lines of other initiatives, the Organiz€dime Convention covers three
types of corruption offence in the public sectativee bribery, which is the giving of
bribes; passive bribery, which is the acceptancérifes; and participation as an
accomplice to bribery. In addition to these mandatiffences, States are required to
consider criminalizing other forms of corruptionciuding bribery of foreign officials,
in respect of which drafters of national legislatimay also wish to consult the
Organization for Economic Cooperation and Develapn@onvention on Combating
Bribery of Foreign Public Officials in InternatiodnBusiness Transactions of 1997.
The Organized Crime Convention also requires thmduction of legislative and
other measures designed to prevent, detect andhpuoorrupt practices and enhance
accountability.

2. Summary of the main requirements

(@) Criminalization of corruption (article 8)

The mandatory offences under article 8 are:

(@) Active bribery, defined as the promise, ofigror giving to a public official of
an undue advantage, in order to act or refrain fastmg in matters relevant to
official duties. Legislation is required to implemehis provision;

(b) Passive bribery, defined as the solicitatiomeceptance by a public official of
an undue advantage, in order to act or refrain fastmg in matters relevant to
official duties. Legislation is also required inghegard;

(c) Participation as an accomplice in either ef dhove offences.

(b) Measures against corruption (article 9)

The mandatory measures under article 9 are:

(&) Adoption of legislative or other measures, @gr@priate and consistent with the
legal system of the State, in order:
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()  To promote integrity;
(i) To prevent, detect and punish corruption dblpuiofficials;
(i) To ensure effective action by officials;

(b) Endowing anti-corruption authorities with daiént independence to deter
undue influence.

States parties are also required to consider éstaiy corruption of foreign or
international public servants, and other forms ofruption, as domestic criminal
offences.

3. Mandatory requirements

The offences that are mandatory under article &l&}te only to the promise, offering,
giving, solicitation or acceptance of bribes by @siic public officials and, for some
countries, persons providing a public service.

(@) Definitions and terminology

For the purposes of article 8(1) and article 9 (antly for those provisions), the

Convention defines public official to mean a pulditicial or a person who provides a
public service as defined in the domestic law amdgplied in the criminal law of the

State party in which the person in question perfothat function (article 8(4)). The

concept of a person who provides a public servp@ies to specific legal systems.
The reason it is explicitly mentioned in this ddics that the Convention’s negotiators
intended to facilitate cooperation among State$ ltlaeve this notion in their legal

systems?

The definition of public officials in article 2 (&)f the Convention against Corruption
is also instructive: “(a) ‘Public official’ shall ean: (i) any person holding a
legislative, executive, administrative or judiciaffice of a State Party, whether
appointed or elected, whether permanent or tempomshether paid or unpaid,
irrespective of that person’s seniority; (i) anther person who performs a public
function, including for a public agency or publioterprise, or provides a public
service, as defined in the domestic law of the eSRarty and as applied in the
pertinent area of law of that State Party; (iiilyasther person defined as a “public
official” in the domestic law of a State Party. Hover, for the purpose of some
specific measures contained in Chapter Il of thisi@ntion, “public official” may
mean any person who performs a public function mviges a public service as
defined in the domestic law of the State Party asidipplied in the pertinent area of
law of that State Party”.

74

Travaux Préparatoiresp. 86.
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199. The question of bribery involving officials of othecountries (“foreign public
officials”) and international civil servants is addsed by article 8(2) of the Organized
Crime Convention, which requires that States give serious consigerato the
introduction of such an offence. The definition‘fafreign public officials” in article 2
(b) of the Convention against Corruption may béruddive: “foreign public official
shall mean any person holding a legislative, exeeuadministrative or judicial office
of a foreign country, whether appointed or electet] any person exercising a public
function for a foreign country, including for a gigbagency or public enterprise”.
Article 2 (c) of the Convention against Corruptidefines “official of a public
international organization” to mean “an internagibaivil servant or any person who is
authorized by such an organization to act on batfatiat organization. Article 16 of
the Convention against Corruption creates an oltigafor States parties to
criminalize bribery of foreign public officials andfficials of public international
organizations.

200. The Organized Crime Convention does not cover gsekating to corruption in the
private sector. These are addressed in articleanti221 of the Convention against
Corruption.

(b) Criminalization of active and passive briberydaparticipation (article 8)

201. Article 8(1) requires the establishment of two aptron-related offences: active and
passive bribery. A third offence criminalizing paigpation in such offences is required
under article 8(3).

0] Active bribery (article 8(1)(a)

202. Under article 8(1)(a) States parties are requioattitninalize “the promise, offering or
giving to a public official (directly or indirect)yof an undue advantage (for the
official himself or herself or another person otitgh in order that the official act or
refrain from acting in the exercise of his or h#fictal duties”.

203. The language, scope and elements of article 8(19axhe Organized Crime
Convention are identical to the offence of (actiliepery of national public officials
in article 15 (a) of the Convention against Corimpf> Noteworthy is the difference
in the definition of “public official” under the tav Conventions, which has been
discussed in the previous section.

204. The required elements of article 8(1)(a) are thailspromising, offering or actually
giving something to a public official. The offenoaust cover instances where no gift
or other tangible item is offered. An undue advgatmay thus be something tangible
or intangible, whether pecuniary or non-pecuniary.

205. The undue advantage does not have to be given imtagdor directly to a public
official of the State. It may be promised, offer@dgiven directly or indirectly. A gift,

S See also UNODClegislative Guide for the Implementation of the tédi Nations Convention against

Corruption 2nded. (Vienna, 2012), paras. 193-198.
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concession or other advantage may be given to stimee person, such as a relative or
political organization with the intention that itiliinfluence the relevant public
official’s conduct. Some national legislation migiaver the promise and offer under
provisions regarding the preparation for a crirhe, attempt, or complicity to commit
bribery. When this is not the case, legislatorsdnie specifically cover promising,
which implies an agreement between the bribe gaverthe bribe-taker, and offering,
which does not imply the agreement of the prospectribe taker. The undue
advantage or bribe must be linked to the officidisies.

The required mental element for this offence is tha conduct must be intentional. In
addition, some link must be established betweeroffes or advantage and inducing
the official to act or refrain from acting in th@wse of his or her official duties.
Therefore, not only must the action of giving ofeahg an undue advantage be
intentional, the purpose of this action must banfluence the official’'s actions. Since
the conduct covers cases of merely offering a btha is, even including cases where
it was not accepted and could therefore not hafeetad conduct, the link must be that
the accused intended not only to offer the brihg,adso to influence the conduct of
the recipient, regardless of whether or not thtaalty took place.

It should be noted that unlike article 5(2) of tbeganized Crime Convention, there is
no provision in article 8 of the Convention statthgt intention may be inferred from
objective factual circumstances, although most lleystems take this approach
regardless. The Convention against Corruption casita separate general provision
on this matter in its article 28.

Passive bribery (article 8(1)(b)

Under article 8(1)(b) States parties are requi@driminalize “the solicitation or
acceptance by a public official (directly or inditly) of an undue advantage (for the
official himself or herself or another person otitgh in order that the official act or
refrain from acting in the exercise of his or h#ficial duties.”

This offence is the passive version of the offeicarticle 8(1)(a). The required
elements are soliciting or accepting the bribe. Title with the influence of official
conduct must also be established. As with the offeof active bribery, the undue
advantage may be for the official or some othes@eror entity. The solicitation or
acceptance must be by the public official or thtougn intermediary, that is,
solicitation or acceptance can be made directipdirectly.

The mental element is only that of intending tdcsbbr accept the undue advantage
for the purpose of altering one’s conduct in therse of official duties.

The language, scope and elements of article 8(19fothe Organized Crime
Conventionare identical to the offence of (passive) bribefrpational public officials

in article 15 (b) of the Convention against Coriopf® Noteworthy is the difference
in the definition of “public official” under the tav conventions, which has been
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discussed in the previous section.

Participation as an accomplice in briberyfehces (article 8(3))

Under article 8(3) of the Organized Crime ConvemtiStates parties are required to
ensure that participation as an accomplice in anyhe required offences is also
criminalized!” Some States already have laws of general applicastablishing
liability for aiding and abetting, participation as accomplice and similar forms of
liability. These States need to ensure that thesgigions apply to the corruption
offences.

(c) Other general requirements

In drafting legislation to implement the criminaltion obligations under article 8,
legislators should bear in mind the following gext@bligations under the Convention
that are particularly relevant to the establishnoémriminal offences:

(@) Non-inclusion of transnationality in domestiffences. Transnationality must
not be made an element of the domestic offencel@84(2));

(b)  Non-inclusion of “organized criminal group” idomestic offences. As with
transnationality, above, the involvement of an aiged criminal group must
not be made an element of the domestic offencel@84(2));

(c) Criminalization must be through legislativedasther measures. The criminal
offences must be established by criminal law artdsimply by other measures,
which would be additional to the proscribing legt&in;®

(d) The offence should be liable to penalties thkeé into account the grave nature
of the offence. Penalties should be sufficientlyese given the seriousness of
the conduct required to be criminalized (articlé1));

(e) The description of the offence is reservetheodomestic law of a State party.
The domestic offence established by a State toeémeht the criminalization
requirements of the Convention need not be destriheexactly the same
manner as in the Convention, as long as the retj@oaduct is criminalized
(article 11(6));

()  Liability of legal persons. With respect togld persons, the offences and
liability can be criminal, civil or administrati@rticle 10(2));

(g) Statutes of limitation. The Convention reqsitbat legislators establish a long
statute of limitation period for the offence, inrfpeular when alleged offenders
are evading justice (article 11(5));

(h)  Sentence mitigation and immunity. The Convan&ncourages States parties to
consider mitigating sentences and granting immumit/ or leniency to
individuals who decide to cooperate with the autles (article 26(2) and (3)).

7
78

See also article 27 of the Convention againstupaion.
Travaux Préparatoiresp. 45.
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This is optional and dependent on domestic legalciples and traditions. In
jurisdictions where prosecution of crimes is maodat however, affording
immunity from prosecution would require legislation

(d) Other mandatory measures against corruptioni¢ée 9)

Article 9 contains some general requirements reggrenti-corruption mechanisms
that States parties must put in place in ordemipléement the Convention. These
requirements are not necessarily legislative inmeaand will depend on the traditions,
laws and procedures of individual States.

In addition to the legislative and other measuresartcle 8, States are required to
adopt measures designed to promote integrity ang@réoent, detect and punish
corruption of public officials. To that end, ar8cB(1) mandates that States take
legislative, administrative or other effective me&s to the extent that this is
appropriate and consistent with their legal system.

Further, the Convention requires that States takasures to ensure effective action
by domestic authorities in the prevention, detecand punishment of corruption of

public officials, including providing such authee$ with adequate independence to
deter the exertion of inappropriate influence agirtActions (article 9(2)).

In practice, many States have anti-corruption cassions or other designated
agencies that are mandated with the measures @aggerticle 9. The Convention
against Corruption contains more extensive promsioelating to the prevention,
detection and punishment of the corruption of pubfficials that may be instructivé.

4, Optional measures, including optional issues

Beyond the three mandatory offences described atiose 111.D.3, the Organized
Crime Convention also requires that States congdluerestablishment of additional
offences dealing with corruption of foreign offitdaor officials of international
organizations, as well as other forms of corruptiStates may also consider the
introduction of special aggravated offences or agating factors for corruption
involving an organized criminal group.

According to article 8(2),of the Convention agail@brruption, States parties shall
consider extending the offences under article 8§1lyases that involve any foreign
public official or international civil servant. Acte 16 of the Convention against
Corruption contains two offences criminalizing eetand passive corruption of foreign
officials and official of a public internationalganization that may be instructive:

(@) Under article 16(1) of the Convention agaidstruption, States must establish
as a criminal offence, when committed intentionalhe promise, offering or
giving to a foreign public official or an officiabf a public international
organization, directly or indirectly, of an undudvantage, for the official
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See, in particular, articles 5-14 of the Conventigainst Corruption.
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himself or herself or another person or entitypider that the official act or
refrain from acting in the exercise of his or h#ctal duties, in order to obtain
or retain business or other undue advantage irtioeldo the conduct of
international business.

(b) Article 16(2) of the Convention against Cotrap requires that States parties
consider establishing as a criminal offence, whemnoitted intentionally, the
solicitation or acceptance by a foreign public @i or an official of a public
international organization, directly or indirectlyf an undue advantage, for the
official himself or herself or another person otign in order that the official
act or refrain from acting in the exercise of hider official duties.

220. Under article 8(2) of the Organized Crime ConvemtiStates must also consider
criminalizing other forms of corruption, in acconda with their fundamental legal
principles and taking into account their historicaintext. This may include, for
instance, any of the offences under articles 17e24the Convention against
Corruption, such as embezzlement, misappropriatrosther diversion of property by
a public official (article 17); trading in influeec(article 18); abuse of functions
(article 19); illicit enrichment (article 20); belby in the private sector (article 21);
embezzlement of property in the private sectoiglar22); and concealment (article
24).

221. Article 9(1) of the Organized Crime Convention aladvocates the adoption of
“administrative or other effective measures to poterintegrity and to prevent, detect
and punish the corruption of public officials”. &ddition to the measures outlined
above, this may also include disciplinary measuessl sanctions and other
administrative measures to promote integrity.

Additional references and resources

Organized Crime Convention

Article 6 (Criminalization of the laundering of tipeoceeds of crime)
Article 7 (Measures to combat money-laundering)

Article 10 (Liability of legal persons)

Article 11 (Prosecution, adjudication and sanctjons

Article 16 (Extradition)

Article 18 (Mutual legal assistance)

Article 23 (Criminalization of obstruction of jus#)

Article 24 (Protection of witnesses)

Article 34 (Implementation of the Convention)
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Additional United Nations resources

UNODOC, Legislative Guide for the Implementation of thetgdiNations Convention against
Corruption, 2nded. (Vienna, 2012)

UNODC, United Nations Guide for Anti-Corruption Polici@dovember 2003)

Study entitled “State of implementation of the @ditNations Convention against Corruption:
criminalization, law enforcement and international cooperation”
(CAC/COSP/2013/CRP.7)

Examples of national legislation

Austria, Penal Code, 88 304 et seq.

Belarus, Criminal Code, art. 430

Canada, Criminal Code, art. 188 et seq.

Hong Kong, China, Anti-bribery legislation

Kenya, Anti-Corruption and Economic Crimes Act 2@0®1 2003 Public Officer Ethics Bill
Singapore, Prevention of Corruption Act, chap. 25481

United States, 18 U.S.C., 88201-225 & 15 U.S.C/8glel-1, et seq.

United Kingdom, Bribery Act 2010



66

E. Criminalization of obstruction of justice

Article 23 of the Organized Crime Convention
— Criminalization of obstruction of justice

Each State Party shall adopt such legislative athmgromeasures as may be necessary to
establish as criminal offences, when committednitivaally:

(@) The use of physical force, threats or intirtim@aor the promise, offering or giving

of an undue advantage to induce false testimorg orterfere in the giving of testimony or the
production of evidence in a proceeding in relatmthe commission of offences covered by this
Convention;

(b) The use of physical force, threats or intiniiola to interfere with the exercise of

official duties by a justice or law enforcementiciil in relation to the commission of offences
covered by this Convention. Nothing in this subgesph shall prejudice the right of States
Parties to have legislation that protects othezgmtes of public officials.

222.

223.

224.

1. Introduction

Organized criminal groups maintain or expand thesalth, power and influence by
seeking to undermine systems of justice. Threatsicion and violence are often used
to pervert the course of justice, for example, tBating or presenting false evidence,
giving false testimony, or by influencing or intidaiting witnesses. No justice can be
done if actors in the criminal justice processiatimidated, threatened or corrupted.

The Organized Crime Convention addresses primarilyes that play a facilitative
role in the commission of other serious transnaliarimes. It is thus fitting and
necessary that article 23 should deal with the Iprobof obstruction of justice,
complementing the provisions addressing the inegalinked issues of corruption,
protection of witnesses and victims and internaiotooperation. The purpose of
article 23 of the Conventiois to protect those involved in bringing members of
organized criminal groups to justice. Through #&eti23, the Convention recognizes
that it is all too common for members of organizgz@minal groups to eliminate
witnesses, use physical force against police iigatstrs, and threaten judges and
prosecutors. Indeed, many people have lost theaslior faced serious attacks on
themselves in their quest to bring organized crahgroups and their associates to
justice.

In accordance with article 23, States parties stratinalize the obstruction of justice
in their domestic laws in relation to the commissiof offences covered by the
Convention. The Convention does not require Statmties to introduce specific
offences for the obstruction of justice involvingganized criminal groups; indeed,
article 34, paragraph 2, mandates that Statesepartiminalize obstruction of justice
independently of the involvement of an organizedhitral group or transnationality.
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Article 34, paragraph 3, of the Convention alsonpty States parties to “adopt more
strict or more severe measures than those providedoy the Convention for
preventing and combating transnational organizedelr That is to say, States parties
are at liberty to cast their domestic offences wedeugh to capture the full range of
obstruction of justice, including instances that awot related to the offences
established in accordance with the Convention gr@&nthe Protocols to which the
States concerned are also partieBe commission of the obstruction of justice by
organized criminal groups may also be conceiveahaaggravating circumstance

In many jurisdictions, offences relating to intiratobn, threats and physical force
apply to conduct directed against any person, anaotl contain special provisions for
the intimidation, threats, or physical forces agtipersons participating in criminal
justice processes. In turn, offences criminalizimglue influence and other unlawful
interference with administrative and criminal jastiprocesses usually focus on the
offering or accepting of bribes and other formscofruption, but make no special
mention of the use of threats, intimidation or like. Elsewhere, domestic laws make
provisions for “crimes concerning obstruction o€ therformance of official duties”
that capture the obstruction and interference whith execution of official duties by
government officials, without specific mention ofdjcial processes or specific types
of official duties. Legislators should bear in miridat these various offences should
cover the range of conduct, scope and spirit aflarp3.

2. Summary of the main requirements

Article 23 requires the establishment of the follogvtwo criminal offences:

(&) Use of physical force, threats or intimidatmmnthe promise, offering or giving
of an undue advantage either to induce false testjror to interfere in the
giving of testimony or the production of evidenceproceedings in relation to
offences covered by the Convention (article 23, (a))

(b) Use of physical force, threats or intimidatimninterfere with the exercise of
official duties by a justice or law enforcementicieil in relation to offences
covered by the Convention (article @8).

3. Mandatory requirements

The Convention requires that States establish tivoirtal offences set out in article
23 (a) and (b).

(@) Influencing or interfering with testimony (afe 23 (a))

The offence under article 23 (a) relates to effatinfluence potential withesses and
others in a position to provide the authoritieshwiglevant evidence. The obligation is
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to criminalize the use both of corrupt means, saglvribery, and of coercive means,
such as the use or threat of violence: Statesegaatie required to criminalize the use
of physical force, threats or intimidation or themise, offering or giving of an undue
advantage to induce false testimony or to interferthe giving of testimony or the
production of evidence in proceedings in relationthe commission of offences
covered by the Convention.

230. Depending on whether or not the term is alreadficseifitly clear in national law, it
may be necessary to further define “undue advahtaflee concept of “undue
advantage” also appears in the Convention agaiosuftion. Thelegislative Guide
for the Implementation of the United Nations Comieenagainst Corruptiomotes
that “an undue advantage may be something tangidlgangible, whether pecuniary
or non-pecuniary®

231. The use of force, threats and inducements for fistmony can occur at any time
regardless of whether formal proceedings are igness or not. Although the term
‘proceeding’ will generally refer to judicial proedings before criminal courts, the
scope of the offence or offences established in dbmestic implementation of
article 23(a) need not be limited to the trial statheTravaux Préparatoireto article 23
indicate that “the term “proceeding” is intendeddover all official governmental
proceedings® This ‘may include the pre-trial stage of a caseijch is of particular
significance in civil law systems. Article 23 neeaot be applied to private proceedings
relating to conduct covered by the Convention, saghrbitral proceedings.

232. States are required to apply the offence to alteedings related to offences covered
by the Convention. This includes three groups térafes: the offences established in
accordance with articles 5, 6, 8 and 23 of the @atien; serious crime; and the
offences established in accordance with any oftlihee Protocols to which the State
concerned is also a party.

(b) Interfering with official duties (article 23(p)

233. Article 23 (b) requires States parties to crimimalinterference with the actions of
judicial or law enforcement officials: the use diygical force, threats or intimidation
to interfere with the exercise of official dutieg & justice or law enforcement official
in relation to the commission of offences covergdhe Convention. The requirement
extends to force, threats and intimidation thaeérifiere both directly and indirectly
with the exercise of official duties by a justicelaw enforcement official.

234. The conduct involving force, threats, or intimidatihas to be employed ‘to interfere
with the exercise of official duties by a justice law enforcement official’. This
would generally include police and other law enéonent personnel as well as judges,
magistrates and other members of the judiciarycipeoles and titles necessarily
vary depending on the structure and operation efdibmestic criminal justice system
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and those working within it. Recognizing these atiénces, the second sentence of
article 23 (b) explicitly permits States parties limaden the categories of public
officials covered by domestic offences that givieefto article 23 (b).

The bribery element is not included in this parpbrébecause justice and law
enforcement officials are considered to be pubficcials, the bribery of whom is
already covered by article 8 of the Convention.

(c) Other general requirements

In drafting legislation to implement these crimigation obligations, legislators
should bear in mind the following general obligasaunder the Convention that are
particularly relevant to the establishment of criatioffences:

(@) Non-inclusion of transnationality in domestiffences. Transnationality must
not be made an element of the domestic offenciel@84(2));

(b)  Non-inclusion of “organized criminal group” idomestic offences. As with
transnationality, above, the involvement of an aiged criminal group must
not be made an element of the domestic offenciel@84(2));

(c) Criminalization must be through legislativedasther measures. The criminal
offences must be established by criminal law artdsimoply by other measures,
which would be additional to the proscribing legt&in?

(d) The offences must be committed intentionallye mental element required for
each offence is that it be committed intentionalhd there is no obligation to
cover conduct committed with a lesser mental state;

(e) The offence should be liable to penalties thk¢ into account the grave nature
of the offence. Penalties should be sufficientlyese, given the seriousness of
the conduct required to be criminalized (articl¢1})t

()  The description of the offence is reservedh® domestic law of a State party.
The domestic offence established by a State toeémeht the criminalization
requirements of the Convention need not be destribeexactly the same
manner as in the Convention, as long as the retj@oaduct is criminalized
article 11(6));

(g) Liability of legal persons. With respect tog# persons, the offences and
liability can be criminal, civil or administrati@rticle 10(2));

(h)  Statutes of limitation. The Convention regsitbat legislators establish a long
statute of limitation period for the offence, inrfieular when alleged offenders
are evading justice (article 11(5));

()  Sentence mitigation and immunity. The Convemténcourages States parties to
consider mitigating sentences and granting immuaitgl/ or leniency to those
individuals who decide to cooperate with the autles (article 26(2) and (3)).
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This is optional and dependent on domestic legalciples and traditions. In
jurisdictions where prosecution of crimes is maodat however, affording
immunity from prosecution would require legislation

237. A literal reading of article 23 may lead to concethat the Convention requires the
criminalization of certain situations in which aocased exercises his or her right to
silence. In some legal systems, domestic law pesvah absolute right to decline to
give evidence in some circumstances. Becauseea@R| unlike other articles under
the Organized Crime Convention, does not contaip eference to "the legal
principles of the State Party”, some States partiag find it difficult to criminalize
obstruction of justice while ensuring that thishtigto silence can be exercised
lawfully. It is for this reason that th&ravaux Préparatoiresndicate that it was
understood that some countries may not cover eaisese a person has the right not to
give evidence and an undue advantage is providetiéaexercise of that righf?

238. Article 23 creates primary liability for the persormucing or interfering independent
of the criminal liability of the other person gigrialse testimony or the like. Offences
based on article 23 are complementary to provistwaating liability as a participant
in or accessory to the perjury, false statemerdlsef oaths, fabrication of false
evidence or similar offences committed by anotherspn. For these reasons, it is
important that States parties criminalize obstarctf justice in the way envisaged by
article 23 independently from offences relatingperjury. States parties may, in
addition, choose to create specific offences finasions in which the person inducing
the obstruction of justice and the person givingsdatestimony etc. collude or
otherwise collaborate.

239. The relationship between obstruction of justice pagury and similar offences is not
further addressed by the Conventidvhat these offences have in common is that they
serve to protect criminal justice processes frordugninterference. Distinct from
perjury, article 23 criminalizes the person whosesuothers to give false testimony or
to otherwise interfere in criminal proceedings ilmimg one of the offences under the
Convention. The Convention contains no provisiond no further guidance on the
criminalization of the person who, for example, Hzeen induced to give false
testimony or who because of threats or intimidaionterferes with evidence or
testimony.

240. Article 23 contains no explicit reference to sitaas in which an accused
attempts to influence, pervert, or obstruct thersewf justice but where his or
her efforts fail to produce the desired outcomeisTihay be the case, for
example, where the accused is stopped before higoefforts have taken
effect or where the person who is the object of dbercion or other undue
influence resists the accused’s efforts. The offenin article 23 (a) and (b)
cover attempts as well as the completed offencetHar words, for the offence
in article 23(a) it suffices to show that the asmiscted with the intention "to

8 Travaux Préparatoiresp. 216.
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induce false testimony or to interfere in the giiof testimony, or the
production of evidence”; it is not necessary toverthat the conduct actually
resulted in false testimony to be given or falsedemnce to be produced.
Equally, in the offence under article 23 (b) itnist required to show that the
exercise of the official’'s duties were actuallyeriered with; any intention to
do so fulfils the elements of the offence. The tjoasof whether the domestic
offences that give effect to article 23 can benapted is a matter of the
criminal law of the individual State party.

4. Other measures, including optional issues

241. There are no optional provisions in article 23.

242. Unlike article 5(2) of the Convention, there is reference in article 23 that the
intention “may be inferred from objective factuaircamstances”. Article 5(2)
recognizes that in many legal systems it is peibiesdo use circumstantial
evidence to establish the mental elements of cahoffences. Although article
23 does not include this specific reference, tlmmpof the mental element will
almost always require an inference from the cirdamse in which the accused
acted.

Additional references and resources

Organized Crime Convention

Article 8 (Criminalization of corruption)

Article 9 (Measures against corruption)

Article 11 (Prosecution, adjudication and sanctjons
Article 16 (Extradition)

Article 18 (Mutual legal assistance)

Article 24 (Protection of witnesses)

Article 25 (Assistance to and protection of victjms
Article 34 (Implementation of the Convention)

Model Legidative Provisions against Organized Crime

Article 10 (Obstruction of justice)
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Examples of national legislation
False testimony and false evidence

Bangladesh, The Penal Code, chap. Xl, sects. 1€dget

Brazil, Criminal Code, Title XI, chap. Ill, art. 34

Cambodia, Criminal Code of the Kingdom of Cambodiapk 4 - Title 2, arts. 518-528 and
546-549

China, Criminal Law of the People's Republic of iizhiPart Two - chap. VI, art. 305 et seq.

Costa Rica, Codigo Penal, Title XIV, art. 317

El Salvador, Cadigo Penal, Title XV, art. 307

Mongolia, Criminal Code, Title Nine, art. 256

Nicaragua, Cédigo Penal, Title XXI, art. 478

Nigeria, Criminal Code Act, Part 3, art. 121

Philippines, Witness Protection, Security and Bieriedt, sect. 17

Russian Federation, Criminal Code, art. 309

Uganda, The Penal Code Act, chap. X, art.94ff

Venezuela (Bolivarian Republic of), Codigo PenalpB Two - Title 1V, art. 242

Interference with the exercise of official duties

Bangladesh, The Penal Code, chap. X, sect. 186

Brazil, Criminal Code, Title XI, chap. lll, art. 34

China, Criminal Law of the People's Republic of @zhiPart Two— chap. VI, art. 315ff
South Africa, Prevention of Organised Crime Act989chap. 8, sect. 75

Uganda, The Penal Code Act, chap. X, art. 107

Vanuatu, Penal Code, Part 2, arts. 73-73A

Venezuela (Bolivarian Republic of), Codigo PenapB Two — Title 1V, arts. 243-249
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Related international instruments

Convention against Torture and other Cruel, InhumrabDegrading Treatment or Punishment
(United NationsTreaty Seriesvol. 1465, No. 24841)

Convention on Combating Bribery of Foreign Publi€fiéals in International Business
Transactions Qorruption and Integrity Improvement Initiatives eveloping Countries
(United Nations publication, Sales No. E.98.1I1.8)1L

Convention on the Rights of the Child (United NatigTreaty Seriesvol. 1577, No. 27531)

Financial Action Task Forcénternational Standards on Combating Money Launag@nd
the Financing of Terrorism and& Proliferation: ThEATF Recommendation@aris,
February 2012)

International Convention for the Suppression of Eieancing of Terrorism (United Nations,
Treaty Seriesvol. 2178, No. 38349)

International Covenant on Civil and Political Righ{tGeneral Assembly resolution 2200 A
(XX1), annex)

United Nations Convention against Corruption, Ushidations,Treaty Seriesvol. 2349, No.
42146

United Nations Convention against lllicit Traffiex iNarcotic Drugs and Psychotropic
Substances of 1988 (United Natioiiseaty Seriesvol. 1582, No. 27627)
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IV. Procedural law to ensure effective criminalization

243. The Organized Crime Convention contains several piongsto ensure the effective
application and operation of the Convention andparticular, its criminalization
requirements. This includes provisions relatingutésdiction to prosecute and punish
the Convention offences (article 15), liabilitylefjal persons for Convention offences
(article 10), provisions relating to prosecutiodjuaication and sanctions (article 11),
confiscation and seizure of proceeds of crimedartl2), protection of withesses and
victims (articles 24-26), special investigative hieicues (article 20) and the
establishment of a criminal record (article 22).
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A. Jurisdiction over offences

Article 15 of the Organized Crime Convention
— Jurisdiction

1. Each State Party shall adopt such measuresyabanaecessary to establish its jurisdiction
over the offences established in accordance wiitles 5, 6, 8 and 23 of this Convention when:

(a) the offence is committed in the territory loat State Party; or

(b) the offence is committed on board a vessdlithflying the flag of that State Party
or an aircraft that is registered under the lawthaf State Party at the time that the offence is
committed.

2. Subject to article 4 of this Convention, a SR&ety may also establish its jurisdiction over
any such offence when:

(a) the offence is committed against a nationghaf State Party;

(b) the offence is committed by a national of tBédte Party or a stateless person who
has his or her habitual residence in its territory;

(c) the offence is:

(i) One of those established in accordance witticlar 5, paragraph 1, of this
Convention and is committed outside its territorighna view to the commission of a
serious crime within its territory;

(i) One of those established in accordance witltla 6, paragraph 1 (b) (ii), of this
Convention and is committed outside its territorighwa view to the commission of an
offence established in accordance with articleaagraph 1 (a) (i) or (ii) or (b) (i), of this
Convention within its territory.

3. For the purposes of article 16, paragraph 1Ghisf Convention, each State Party shall
adopt such measures as may be necessary to dsitbjisrisdiction over the offences covered
by this Convention when the alleged offender issen¢ in its territory and it does not extradite
such person solely on the ground that he or shedsof its nationals.

4. Each State Party may also adopt such measuresagsbe necessary to establish its
jurisdiction over the offences covered by this Gamtion when the alleged offender is present
in its territory and it does not extradite him @rh

5. If a State Party exercising its jurisdiction engbaragraph 1 or 2 of this article has been
notified, or has otherwise learned, that one oremother States Parties are conducting an
investigation, prosecution or judicial proceedingéspect of the same conduct, the competent
authorities of those States Parties shall, as @pjte, consult one another with a view to
coordinating their actions.

[..].

1. Introduction

244. Offenders frequently engage in acts in the teiggoof more than one State and try to
evade jurisdiction by moving between States. Thérmancern of the international
community is that no serious crimes go unpunishetithat all parts of the crime are
punished wherever they took place. Jurisdictiorsgdsgthat enable fugitives to find
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safe havens need to be reduced or eliminated sesoathere a criminal group is active
in several States that may have jurisdiction over tonduct of the group, the
international community seeks to ensure that tieeeemechanism available for those
States to facilitate coordination of their respezfforts.

245. The jurisdiction to prosecute and punish such csiiseaddressed in article 15 of the
Convention. Subsequent articles provide a frameviorkcooperation among States
that have already exercised such jurisdictiors #Hriticipated that there will be cases in
which many States parties will be called upon topswate in the investigation, but
only a few of them will be in a position to prosexthe offenders.

246. The Convention requires that States establish diatisn when the offences are
committed in their territory or on board aircraftdavessels registered under their
laws®* States are also required to establish jurisdictiver Convention offences in
cases where they do not extradite a person on dsoahnationality. In these cases,
the general principlaut dedere aut judicaréextradite or prosecute) would apply (see
articles 15(3) and 16(10)).

247. In addition, article 15(2) invites States to comsithe establishment of jurisdiction in
cases where their nationals are victimized, whbeeedffenders are nationals of that
State party or stateless persons residing in istaey, or where the offences of
participation in an organized criminal group or reg#aundering are committed
outside its territory with a view to the commissiohan offence within its territory.
Finally, States are required to consult with otierested States in appropriate
circumstances in order to avoid, as much as pesdite risk of improper overlapping
of exercised jurisdictions.

248. Provisions similar to those under article 15 of @rganized Crime Convention can be
found in other international legal instruments Juiding, for instance, article 42 of the
Convention against Corruption and article 4 of @vention against lllicit Traffic in
Narcotic Drugs and Psychotropic Substances of 1988.

2. Summary of the main requirements

249. In accordance with article 15(1), each State pariyxst be able to assert jurisdiction
over the offences established in accordance wititcles 5, 6, 8 and 23 of the
Organized Crime Convention when these are committed

(@) Inits territory;
(b)  On board a ship flying its flag;
(c) On board an aircraft registered under its laws

250. In addition, under article 15(3), in cases wheraliaged offender is in the territory of

84 See also the United Nations Convention on the bfithe Sea (United Nation$reaty Seriesvol. 1833, No.

31363), especially articles 27, 92(1), 94 and 97.
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a State and the State does not extradite him asdiely on the ground that he or she is
their national (see article 16(10)), that State tnwesable to assert jurisdiction over the
following conduct committed even outside of itgitery:

(a) Offences established in accordance with edid, 6, 8 and 23, when they
involve an organized criminal group;

(b)  Serious crime that involves an organized arahgroup;
(c) Offences included in the Protocols to whicht& are parties.

States may already have jurisdiction over the $jigelcconduct, but they must ensure
that they have jurisdiction for conduct committedttbinside and outside of their
territory by one of their nationals. Therefore, itiddal legislation may be required.

Each State party must also, as appropriate, constiitother States parties that are
also exercising jurisdiction over the same condiactrder to coordinate their actions
(article 15(5)).

3. Mandatory requirements

States parties are required to establish jurigdictivhere the offence involved is
actually committed in their territory or aboard sels flying their flag or aircraft
registered under that State’s laws. They must &bsee jurisdiction to prosecute
certain offences committed outside their territoifythe offender is one of their
nationals who cannot be extradited for prosecutisewhere on the sole basis of their
nationality. That is, States must be able to apply principle ofaut dedere aut
judicare (articles 15(3) and 16(10)).

(@) Territoriality principle (article 15(1))

Article 15(1) requires that States assert jurigolicton the basis of the territorial
principle. This paragraph requires each State gargstablish its jurisdiction over the
offences established in accordance with articleg B,and 23 of the Organized Crime
Convention and over any offence established inrdecwe with any of the Protocols
supplementing the Convention to which the Stageparty, when committed:

(@) Inits territory;
(b)  On board a ship flying its flag;
(c) On board an aircraft registered under its laws

States parties whose penal jurisdiction does nototly extend to all of the conduct
made punishable in articles 5, 6, 8 and 23 comdhitigheir territory or on board the
above-described ships or aircraft, will need topdeiment their existing jurisdiction
regime. In addition to the obligations under atidb(1), States parties may wish to
clarify in their domestic laws that territorial jsdiction also includes jurisdiction over
territorial waters.
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(b) Extended jurisdiction under article 15(3)

The Convention also requires that States partiesabte to assert jurisdiction over
offences committed outside their territory by thmivn nationals, in cases in which the
person is in the country of nationality and extriadi to the country in which the

offence occurred is denied on grounds of natignalihis provision requires States to
assert jurisdiction over the offences covered ey @onvention in order to be able to
meet the obligation under article 16(10), whichthat they must submit a case for
domestic prosecution if extradition has been rafuze grounds of the nationality of
the offender. In order to understand the naturehef obligation imposed by this

paragraph, a review of a number of factors is rezugs

Firstly, article 15(1) already requires Statesiparto have jurisdiction over offences
committed in their territory and on their ships aitraft.

Secondly, the obligation to establish jurisdictiover offences committed abroad is
limited to the establishment of jurisdiction overSgate party’s nationals when that
State has refused to extradite solely on the graainhtionality regardless of where
the offence was committed. This application is eseatial component of the
obligation imposed by article 16(10). States partige not required to establish
jurisdiction over offences committed by non-natienainder the terms of this
paragraph.

Thirdly, jurisdiction must be extended over theeoffes covered by the Convention.
This means not only the offences established iordemce with articles 5, 6, 8 and 23,
but also all other offences covered by the Conweenthat is, serious crimes involving
an organized criminal group when the person soiggluicated in the requested State,
in accordance with article 16.

Thus, in essence, a State party that does notdéetras nationals must establish
jurisdiction over:

(@) The conduct set forth in articles 5, 6, 8 @8dnvolving an organized criminal
group when committed abroad by its nationals;

(b)  Serious crime (as defined in article 2(b), emids laws involving an organized
criminal group committed abroad by its nationals;

(c) Crimes established by Protocols to which ttateSs a party.

(c) Coordination between States (article 15(5))

Further specific obligations flow from article 15thvrespect to the coordination of
efforts when more than one State investigatestcpkar offence.

The Convention requires States that become awak dther States parties are
investigating or prosecuting the same offence twsatt with those countries, and, as
appropriate, to coordinate their actions. In somses, this coordination will result in

one State party deferring to the investigationraspcution of another. In other cases,
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the States concerned may be able to advance @sective interests through the
sharing of information they have gathered. In yteeocases, States may each agree to
pursue certain actors or offences, leaving othtraor related conduct to the other
interested States. This obligation to consult igraponal in nature and may not
require any domestic implementing legislation. Ensteps also need to be taken into
consideration when criminal proceedings are transfebetween States and when
States intend to engage in joint investigatins.

It should be noted that the term “as appropriatevigles flexibility not to consult, if
doing so may not be advisable. However, in manggathe successful investigation
and prosecution of serious offenders will hingerugite swift coordination of efforts
among concerned national authorities and coorainatietween States parties can
ensure that time-sensitive evidence is not%ost.

4, Optional measures, including optional issues

Beyond the mandatory jurisdiction addressed abifreeConvention encourages States
parties to consider establishing jurisdiction imiéidnal instances, in particular when
their national interests have been harmed.

Going beyond the requirements of the ConventioafeSt parties may also wish to
review their jurisdiction to implement mandatorylightions emanating from other
international treaties to which the State is ayparhis would also include resolutions
by the Security Council which are binding on States

Article 15(2) sets forth a number of further bagasjurisdiction that States parties
may assume when:

(@) The offence is committed against one of tmgitionals (article 15(2)(a)) or
against a habitual or permanent stateless persigtere in their territor¥/ (the
so-called “passive personality principle”).

(b) The offence is committed by a national of tB&dte or a stateless person who
has his or her habitual residence in its territ@sticle 15(2)(b), the so-called
“active personality principle”);

(c) The offence relates to activities outside rtheiritory of an organized criminal
group aimed at the commission of a serious crirs@éntheir territory (article
15(2)(c)(i)) (the so-called “protection principleQr

(d) The offence consists of participation in mo#eyndering outside their territory
aimed at the laundering of criminal proceeds inirtherritory (article

15(2)(c)(ii)).

85
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See also section V.C, below.
Travaux Préparatoiresp. 139.
Ibid.



80

267. Article 15(2)(c)()) and (i) apply only to offencesstablished under article 5(1)
(participation in an organized criminal group) amticle 6(1)(b)(ii) (participation in,
association with or conspiracy to commit, attemptsommit and aiding and abetting
the laundering of proceeds of crime). According8tates may want to extend
jurisdiction over only these offences when they emenmitted outside the territory
with a view to a commission of that crime in thigrritory. However, equally, States
may want to extend jurisdiction in this way ovey &@vonvention and Protocol offence
and beyond.

268. Article 15(4) sets forth an additional non-mandgtbasis for jurisdiction that States
parties may wish to consider. In contrast to thadatory establishment of jurisdiction
provided for in article 15(3) to enable domestiogacution in lieu of extradition of its
nationals, paragraph 4 of article 15 stipulateshenestablishment of jurisdiction over
persons whom the requested State party does niddégt for reasons other than
nationality (see also article 16(14)).

269. Article 15(6) makes clear that the listing of thelsases for jurisdiction is not
exhaustive. States parties can establish addititwaales of jurisdiction without
prejudice to norms of general international law andccordance with the principles
of their domestic law.

Additional references and resources

Organized Crime Convention

Article 3 (Scope of application)

Article 5 (Criminalization of participation in anmganized criminal group)
Article 6 (Criminalization of the laundering of m@eds of crime)

Article 8 (Criminalization of corruption)

Article 16(10) (Extradition)

Article 18 (Mutual legal assistance)

Article 23 (Criminalization of obstruction of jus#)

Model Legidative Provisions against Organized Crime

Article 6 (Jurisdiction)

Examples of national legislation

Albania, Criminal Code, arts. 6 - 8
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Bangladesh, The Penal Code, chap. I, sects. 1-4

Cambodia, Criminal Code of Cambodia, Book One—Tilarts. 12-23

Chile, Penal Code, First Book, arts. 5-6

China, Criminal Law of the People's Republic of izhiPart One— chap. |, arts. 6-8

Cuba, Cddigo Penal, Book | —Title Il, arts. 4-6

Ethiopia, The Criminal Code of the Federal DemacrRepublic of Ethiopia 2004, Part | -
Book I, arts. 11 - 20

Germany, Criminal Code, General Part, chap |, s8€eTfs

Kenya, Penal Code, Part I, chap. Ill, sects. 56nd

Malawi, Penal Code, Part |, sects. 5 and 6

Malaysia, Penal Code, chap. I, sects. 2-4

Mexico, Federal Penal Code, Preliminary Title, 4rt.

Namibia, Prevention of Organised Crime Act, 200 3, sect. 8

Nigeria, Criminal Code Act, Part 1, arts. 12-13A

Paraguay, Penal Code, First Book — Title |, arts96

Poland, Penal Code, chap. XIlI, arts. 109 - 113

Republic of Korea, Criminal Act, Part |, arts.2-6

Russian Federation, Criminal Code, arts. 11-13

United Kingdom, Serious and Organized Crime Aatf.s45

Uruguay, Penal Code, First Book - Title I, arts®-
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B. Liability of legal persons

Article 10 of the Organized Crime Convention
— Liability of legal persons
1. Each State Party shall adopt such measures wbenaecessary, consistent with its legal

principles, to establish the liability of legal pens for participation in serious crimes involving
an organized criminal group and for the offenceatdished in accordance with articles 5, 6, 8

and 23 of this Convention.

2.

Subject to the legal principles of the Statetypahe liability of legal persons may be

criminal, civil or administrative.

3.

Such liability shall be without prejudice to ttiéminal liability of the natural persons who

have committed the offences.

4,

Each State Party shall, in particular, ensued bagal persons held liable in accordance

with this article are subject to effective, propmmate and dissuasive criminal or non-criminal
sanctions, including monetary sanctions.

270.

271.

272.

273.

1. Introduction

Serious and organized crime is frequently committedugh or under the cover of
legal entities, such as companies or charitablearorgtions. Complex corporate
structures can effectively hide the true ownerskljgnts or particular transactions
related to crimes ranging from smuggling to mormyadering and corruption.
Individual executives may reside outside the couwtnere the offence was committed
and responsibility for specific individuals may difficult to prove. In order to remove
this instrument and shield of transnational orgediizrime, the Organized Crime
Convention requires the establishment of liabildy legal entities. Article 10 on the
liability of legal persons is an important recogonitof the role that legal persons may
play in the commission or facilitation of transwatal organized crime. Liability of
legal persons may also have a deterrent effechusecreputational damage can be
very costly for the corporation and because it metyas a catalyst for more effective
management and supervisory structures to ensurplicore.

The principle that corporations cannot commit cen@cietas delinquere non potest
used to be universally accepted. This changedllyitin some common law systems.
Today, the age-old debate on whether legal entigesbear responsibility for crimes
has shifted to the question of how to define amgylisge such responsibility.

National legal regimes remain quite diverse inwlags in which they address liability
of legal persons, how to attribute responsibilitygailt and determine sanctions, with
some States resorting to criminal penalties agénmesbrganization itself, such as fines,
forfeiture of property or deprivation of legal righ whereas others employ non-
criminal or quasi-criminal measures.

Establishing the liability of legal persons showdmbine the need for effective
enforcement with the need to reflect organizatidaalt. One of the great challenges
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in imposing liability on legal persons is the needattribute responsibility to an
artificial entity. Most legal systems base theiminal laws on a combination of
physical actions and mental states. As a legabperan act only through individuals,
it is necessary to develop mechanisms whereby feat be attributed to the
organization. While this can be relatively strafghvard in the case of physical
conduct, the attribution of mental states suchiakerition” or “knowledge” is more
complex.

Broadly speaking, two models of liability for leg@ersons have emerged: the
“nominalist” or “derivative” liability and “organiational fault”.

(@) The nominalist theory of liability states thas a legal person is a legal
construct that can only act through individualse thability of the entity is
dependent upon the liability of individuals. Foraexle, a company may be
held liable for a criminal offence committed by afficer or employee of the
corporation. Such liability is said to be “deriwesti because it links the liability
of the legal person to the liability of the indiui; it does not seek to find fault
in the organization itself. Vicarious liability aride attribution or identification
doctrine are the commonly used nominalist modelsréate liability for legal
persons;

(b) In contrast to nominalist models, “realist” dorganizational” models of
liability seek to reflect the culpability of the ganization itself, without
necessarily needing to focus on individual perpetsa In this way, the “fault”
of the organization may be found in the way in vhids structured, its policies
and its failure to supervise its employees or ageBuch models may be
combined with other models in order to provide anprehensive approach to
liability. The corporate culture and failure to awdels fall into this categofy.

The Convention requires that liability for offencbe established both for natural
persons and for legal persons. Article 10 requstetes parties to take the necessary
steps, in accordance with their fundamental legaicjples, to provide for corporate
liability. This liability can be criminal, civil oadministrative, thus accommodating the
various legal systems and approaches.

At the same time, the Convention requires that ewet sanctions (monetary or
otherwise) are introduced, they must be effectpr@portionate and dissuasive, in
order to achieve the overall objective of detereenc

2. Summary of the main requirements

Article 10 of the Convention requires the estalofisht of liability for legal entities,
consistent with the State’s legal principles, fog following:
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For more information on the different models, see background paper by the Secretariat on Itgibdlf
legal persons, article 10 of the United Nations vemtion against Transnational Organized Crime
(CTOC/COP/WG.2/2014/3).
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(a) Offences established in accordance with edid, 6, 8 and 23, when they
involve an organized criminal group;

(b)  Serious crime that involves an organized arahgroup;
(c) Offences included in the Protocols to which 8tate is a party.

In that regard, liability may be criminal, civil @dministrative and sanctions must be
effective, proportionate and dissuasive.

3. Mandatory requirements

(@) Offence covered by liability of legal persoagtitle 10(1))

Article 10(1) requires that States parties adoghsmeasures as may be necessary,
consistent with its legal principles, to establisé liability of legal persons for:

(a) Offences established in accordance with edid, 6, 8 and 23, when they
involve an organized criminal group;

(b)  Serious crime that involves an organized arahgroup;

(c) Offences included in the Protocols to whiclt& are (or intend to become)
parties.

“Serious crime” is defined in article 2 (b) of th@onvention to mean offences
punishable by deprivation of liberty of at leastifoyears or a more serious crime.
Given that a legal person cannot be imprisonedcéoporate liability this must be
taken to refer to the penalty attaching to theraféein the case of a natural person.

Similarly, the definition of “organized criminal @up” in article 2 (a) of the
Convention makes reference to “a structured grdupree or more persons”, which,
in the context of legal entities, must be takemt&an three or more natural persons.

(b) Type of liability of legal persons (article 2))

Article 10(2) provides that, subject to the legaingiples of the State party, the
liability of legal persons may be criminal, civir @dministrative. These different
models of liability reflect different levels of cdemnation and procedural protection.

Criminal liability reflects the highest level of mdemnation that the State can impose.
Such offences are typically heard by courts or\exjant bodies, and are subject to the
highest levels of procedural protection.

For those countries that do not recognize the aahiiability of legal persons, civil or
administrative liability can provide an effectivibeanative. These terms have different
meanings in different countries, and are sometimsed interchangeably. Civil
liability in this context refers to penalties imalsby courts or equivalent bodies that
do not result in conviction.
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Administrative liability is used in some legal ssts where a legal person cannot
commit a criminal offence. Some forms of liabilijpyovide for a public method of
enforcement and the imposition of sanctions, buhdbresult in a conviction. They
may also involve aspects of civil and criminal pdare.

Article 10(2) allows States parties to choose themf of liability to be applied,
according to their legal principles. This is cotesi$ with other international initiatives
that acknowledge and accommodate the diversityppfaaches adopted by different
legal systems with respect to the liability of legatities.

(c) Liability of natural persons (article 10(3))

Under article 10(3), the liability of legal entisienust be established without prejudice
to the criminal liability of the natural persons avinave committed the offences.
Therefore, the liability of natural persons whopmdrated the acts is in addition to any
corporate liability and must not be affected by Kitger. When an individual commits

crimes on behalf of a legal entity, it must be jjassto prosecute and sanction both
the individual and the legal entity.

(d) Sanction for legal persons (article 10(4))

Article 10(4) requires that States ensure thatllpgasons held liable in accordance
with article 10 are subject to effective, propanate and dissuasive criminal or non-
criminal sanctions, including monetary sanctions.

This is a specific provision, which complements there general requirement of
article 11(1) that sanctions must take into accdbet gravity of the offence. The
investigation and prosecution of transnational oized crime is comparatively
lengthy. Consequently, States with legal systemasiging for statutes of limitation
must ensure that the limitation periods for theenffes covered by the Convention and
the Protocols to which they are parties are contipahg long, taking into account and
in accordance with their domestic law and fundamileptinciples (article 11(5)¥
Whereas the provisions of article 11 apply to budtural and legal persons, those of
article 10 apply only to legal persons.

One of the major challenges for States in estabhlishability for legal entities relates
to the imposition of sanctions on legal person® $tigma associated with a criminal
conviction is an important feature and justificatior imposing criminal liability.
Although civil or administrative liability may lacthe stigma of a criminal conviction,
they may nonetheless produce effective organizaltiosanctions. Appropriate
sanctions may deter future offences by the defdndaganization (“specific
deterrence”) and may also deter similar entitiesnfoffending (“general deterrence”).
More broadly, sanctions may bring about organiraticchange, and in this way a
legal person can be said to have been “rehabditad/hat amounts to “effective”
sanctions as required by article 10(4) is obviowspendent upon the organization
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See also section IV.C, below.
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and the circumstances of the offence. As mentiongder article 11(1) of the
Convention, sanctions must also reflect the grawitghe offence. Although this in
part relates to the seriousness of the offencé,itsenay also reflect the fault of the
organization.

291. The most frequently used sanction against a legjityeas a fine, which is sometimes
characterized as criminal, sometimes as non-crimizsad sometimes as a hybrid
sanction. Other sanctions include confiscafforestitution, or even the closing down
of legal entities. In addition, States may wishctmsider non-monetary sanctions
available in some jurisdictions, such as withdraofatertain advantages, suspension
of certain rights, prohibition of certain activiepublication of the judgment and the
appointment of a trustee and the direct regulaifororporate structurés.

292. The obligation to ensure that legal persons argesuto appropriate sanctions requires
that these be provided for by legislation and sthawdt limit or infringe on existing
judicial independence or discretion with respecédntencing.

293. Finally, it must be borne in mind that the Conventrequires mutual legal assistance
to the fullest extent possible under relevant laweaties, agreements and
arrangements of the requested State party, in ease® a legal entity is subject to a
criminal, civil or administrative liability (artiel 18(2))%

4, Optional measures, including optional issues

(@) Establishing broad liability for legal persons

294. While some States parties may establish liabilftiegal persons only for the specific
offences required under the Convention or othegrimational instruments, there are
benefits in addressing the liability of legal persanore broadly within their legal
system. Establishing the liability of legal persdos a broader range of offences
would facilitate the addressing of issues of ligpilcriminal procedure and sanctions
and would also help avoid a patchwork of liabilapd sanctions and the need to
update legal provisions as new offences are createdimilar obligations on liability
of legal persons are found in various internatiometruments, establishing the
liability for legal persons for a broader range affences may therefore facilitate
compliance by states with a range of obligatioasher than addressing them on a
case-by-case basis. Further, article 34(3), previtat States parties may adopt more
strict or severe measures for combating transrati@nganized crime than are
provided for under the Convention.
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See also section IV.D, below, in relation todes 12—-14 of the Convention.
Model Legislative Provisions against Organized Crime 50-59.
See also section V.B, below.
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(b) Defining “legal persons”

While corporations are the dominant form of legaidsons, there are many other types
of legal persons, including unincorporated assimiat trusts, partnerships and trade
unions. The forms of legal personality and theatust vary considerably between
jurisdictions, and careful consideration shouldgdeen to the range of entities that
may be subject to liability. This is particularlhet case where liability is being
established for a range of offences, criminal dreowise. For these reasons, States
parties may wish to consider defining the term l@gason in national legislation.

The legal persons for which liability may be esigtidd also vary considerably

between jurisdictions. There may be general inggpion provisions which state that
references to person include, unless the contragniion appears, legal persons. In
other cases, the scope of the provision is statehdei legislation itself, which may be

narrow or broader.

An important consideration in this context is whegtthe State and other governmental
bodies should be subject to criminal liability. 8usodies include local authorities,
State-owned corporations and government agentissquite common for the State to
be expressly excluded from criminal liability, afaf local public authorities to have
limited liability or to be excluded from criminalability. It is also possible for
legislation to provide for targeted liability by feering to specific government
departments which are subject to liability. In som@isdictions, non-profit
organizations are also excluded from liability.

(©) Investigations

Although not specifically referred to under artidle of the Convention, any model of
liability may be ineffective if not supported by mppriate investigative and
procedural powers.

First, the form of liability established for legpérsons may have an impact on the
relevant agencies and associated powers that ailtde when prosecuting these

entities. It is essential that investigative auities have the necessary powers to obtain
access to relevant documents held by legal entiéiessuch documents may often

provide evidence as to the commission of the o#fenc

Second, investigative powers may come into confligth protections that are
normally afforded to suspects/defendants. It isetfoee necessary to consider whether
protections, which are developed for the protectbnatural persons, should also be
available to legal persons. For example, the @@l against self-incrimination is an
internationally recognized human right. In somesgictions, legal persons are unable
to claim this right. This can have a significantpewt on the prosecution of legal
persons, as it enhances the ability for investigato demand access to potentially
incriminating material.
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301. Third, it is necessary to ensure that the rulegriaf procedure include an artificial
person. For example, as many jurisdictions reqtie personal presence of the
defendant, it may be necessary to establish agoovivhich enables a legal person to
appear in the proceedings.

(d) Due diligence

302. As with crimes committed by natural persons, dederto liability may be available to
legal persons. Of particular significance in trasitext is the defence of due diligence.
Due diligence is, in essence, the opposite of gegte. That is, the defendant may
reduce or escape liability if it is able to provattit took all reasonable steps to ensure
compliance with the relevant law. This defencefiparticular importance in relation
to legal persons as it is a reflection of orgamiwel fault. Whether or not a legal
person endeavoured to comply with the law is rédléén the structure and policies of
the organization.

303. The precise content of due diligence varies with tiature of the offence, the
circumstances of the offence and the nature ofi#fiendant. Failure to exercise due
diligence may be evidenced through, for instantadéquate management, control, or
supervision or failure to provide adequate systangonveying relevant information
to relevant persons. The due diligence defenceatsyinvolve demonstrating that an
effective compliance programme is in place witlne entity.

Additional references and resources

Organized Crime Convention

Article 2 (Use of terms)

Article 11 (Prosecution, adjudication and sanctjons

Article 12 (Confiscation and seizure)

Article 13 (International cooperation for purposégonfiscation)
Article 14 (Disposal of confiscated proceeds ofnerior property)
Article 18 (Mutual legal assistance)

Model Legidative Provisions against Organized Crime

Article 12 (Liability of legal persons)

Additional United Nations resources

Background paper by the Secretariat on liabilitylagfal persons, article 10 of the United
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Nations Convention against Transnational Organ@eshe (CTOC/COP/WG.2/2014/3)
Examples of national legislation
Criminal liability of legal persons

Australia, Criminal Code, chap. 2, division 12

Bhutan, Penal Code of Bhutan, Part Six, arts. 5008-5

Botswana, Penal Code, Part |, sect. 24

Brazil, Law No. 12.486/2013 on administrative andl ¢iability of legal persons for acts
against public administration; see also decree8Ni20/2015

Cambodia, Criminal Code, Book One—Title 2, art. 42

Chile, Law No. 20.393

China, Criminal Law of the People's Republic of iizhiPart One, chap. Il, arts. 30 and 31

France, Penal Code, Title I, chap. I, arts. 12121,-2 and 225-4

Germany, Administrative Offences Act (OwiG), se@8.and 130

Israel, Israeli Penal Law No. 5737 - 1977 (6th ,atijcle four

Italy, Law on liability of legal persons (legiste¢i decree No. 231/2001 of 8 June 2001),
article 5

Kenya, Penal Code, Part I, chap. V, sect. 23

Liberia, Penal Law, Part |, § 3.2. - § 3.4.

Malawi, Penal Code, Part |, sect. 24

Nicaragua, Penal Code, arts. 45 and 113

Paraguay, Penal Code, First Book—Title II, art. 16

Republic of Korea, Proceeds of Crime Act, art. 7

Sierra Leone, The Criminal Procedure Acts 1965t Yasects. 207 and 208

Switzerland, Swiss Criminal Code, art. 102

Civil liability of legal persons

Armenia, Civil Code, Division 2, art. 60

Administrative liability of legal persons

Italy, Legislative Decree No. 231 of 8 June 2001
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C. Prosecution, adjudication and sanctions

Article 11 of the Organized Crime Convention
— Prosecution, adjudication and sanctions
1. Each State Party shall make the commission afffemce established in accordance with

articles 5, 6, 8 and 23 of this Convention liallesanctions that take into account the gravity of
that offence.

2. Each State Party shall endeavour to ensureathatdiscretionary legal powers under its
domestic law relating to the prosecution of perdon®ffences covered by this Convention are
exercised to maximize the effectiveness of law m@iment measures in respect of those
offences and with due regard to the need to deéecdémmission of such offences.

3. In the case of offences established in accomlamith articles 5, 6, 8 and 23 of this
Convention, each State Party shall take appropnegasures, in accordance with its domestic
law and with due regard to the rights of the deéeta seek to ensure that conditions imposed in
connection with decisions on release pending tiiadppeal take into consideration the need to
ensure the presence of the defendant at subsecriraintal proceedings.

4. Each State Party shall ensure that its courtsrear competent authorities bear in mind the
grave nature of the offences covered by this Cotwerwhen considering the eventuality of
early release or parole of persons convicted di siffences.

5. Each State Party shall, where appropriate, kstialnder its domestic law a long statute of
limitations period in which to commence proceedinfgs any offence covered by this
Convention and a longer period where the allegdéeinder has evaded the administration of
justice.

6. Nothing contained in this Convention shall affédee principle that the description of the

offences established in accordance with this Cotimerand of the applicable legal defences or
other legal principles controlling the lawfulnessconduct is reserved to the domestic law of a
State Party and that such offences shall be prtegend punished in accordance with that law.

1. Introduction

304. A concerted, global strategy against organized erigonsists of interlinked
components such as harmonization of legal provsioggarding serious crimes
committed by organized criminal groups, detectidnoffiences, identification and
arrest of offenders, enabling the assertion ofsgiction and facilitating smooth
coordination of national and international effor¥&et these measures are not alone
sufficient. After all of the above has taken plaités also necessary to ensure that the
prosecution and sanctioning of offenders around woeld is also comparatively
proportionate and consistent with the harm theyehlaused and with the benefits they
have derived from their criminal activities.

305. The penalties and the purposes of punishment pedvidr similar crimes in various
jurisdictions diverge significantly. This divergencreflects different national
traditions, priorities and policies. It is essehtiaowever, to ensure that at least a
minimum level of deterrence is applied by the in&ional community in order to
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avoid the perception that certain types of crimpay”, even if the offenders are
convicted. In other words, the sanctions must Bleautweigh the benefits of the
crime. Therefore, in addition to harmonizing substee provisions, States need to
engage in a parallel effort with respect to theiéssof prosecution, adjudication and
punishment.

In addition to the Convention, a number of inteiora! instruments provide further
guidance, requirements and limits for States wégpect to prosecution, adjudication
and punishment. Some of these instruments relatpatticular offences, as, for
example, the United Nations Convention againgtitllTraffic in Narcotic Drugs and
Psychotropic Substances of 1988 or the Conventiaimat Corruption. Others set out
standards and safeguards on release pending dadl; release or parole, as, for
example, the United Nations Standard Minimum Rudt#sNon-custodial Measures
(the Tokyo Rules} and the United Nations Rules for the TreatmentWdmen
Prisoners and Non-custodial Measures for Womenr@#es (the Bangkok Rule¥).
Some instruments prohibit or restrict the use ofate penalties, as, for example, the
Convention against Torture and other Cruel, InhumaBegrading Treatment, or the
Safeguards guaranteeing protection of the righttha$e facing the death penalty.
Other instruments again set out basic principletherrole of lawyers, prosecutors and
judges®

Article 11 of the Convention addresses this impurtaspect of the fight against
transnational organized crime with respect to tfiences covered by the Convention
and complements the provisions relative to theilitglof legal persons (article 10)
and to the seizure and confiscation of proceedsiofe (see articles 12—14). Article
11 requires that States parties give serious ceratidn to the gravity of the offences
covered by the Convention when they decide on harogpriate punishment and
possibility of early release or parole. It alsouiegs that States make an effort to
ensure that any discretionary powers they have rutoimestic law are used to deter
the offences covered by the Convention, offencésblished in accordance with its
Protocols to which the State is a party, and “sericrimes” (article 2 (b)).

Because offenders may seek to flee the countryentiney face legal proceedings, the
Convention requires that States take measuressureenthat those charged with the
four offences covered by the Convention (underclagi 5, 6, 8 and 23) appear at
forthcoming criminal proceedings consistently witieir law and the rights of the
defence. This relates to decisions on the defeataiéase before trial or appeal.
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General Assembly resolution 45/110, annex.

General Assembly resolution 65/229, annex.

Economic and Social Council resolution 1984/5Mean

Basic Principles on the Role of LawyeEighth United Nations Congress on the Preventio€mie and
the Treatment of Offenders, Havana, 27 AuglUsseptember 1990: report prepared by the Secrdtaria
(United Nations publications, Sales No. E.91.IV@)ap. |, sect. B.3, annex)); Guidelines on the Rdle
ProsecutorgEighth United Nations Congress on the Preventio€afne and the Treatment of Offenders,
Havana, 27 Augus? September 199(United Nations publications, Sales No. E.91.IV.@ap. |, sect.
C.26, annex)); Basic Principles on the IndependemftkeoJudiciary(Seventh United Nations Congress on
the Prevention of Crime and the Treatment of Offesydklilan, 26 August September 1988United
Nations publications, Sales No. E.86.1V.1), chagekt. D.2, annex.
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309. Article 11 also addresses the question of stabftémitation. Generally, such statutes

310.

311.

set time limits on the commencement of proceedaggsnst a defendant. Many States
do not have such statutes, while others apply therall matters or with limited
exceptions. Where such statutes exist, the purigos&inly to discourage delays on
the part of the prosecuting authorities, or onghg of plaintiffs in civil cases. This is
done in order to take into account the rights deéddants and to preserve the public
interest in closure and prompt justice. Long delaften entail loss of evidence,
memory lapses and changes of law and social conéext therefore increase the
possibilities of some injustice. However, a balamesest be achieved between the
various competing interests and the length of theod of limitation, which varies
considerably from State to State. Neverthelessjows®roffences must not go
unpunished, even if it takes longer periods of ttméring offenders to justice. This is
particularly important in cases of fugitives, ae tielay of instituting proceedings is
beyond the control of authorities. For this reagba,Convention requires States with
statutes of limitation to introduce long periods fall offences covered by the
Convention, including offences established in adance with its Protocols to which
the State is a party, and serious crimes, and tamges for alleged offenders that have
evaded the administration of justice.

States parties are obliged to ensure that the gratuge of the offence and the need to
deter its commission is taken into account in progen, adjudication, and
correctional practices and decisions. The primafcyational law in this respect is
affirmed by article 11(6)°" The reference to “other legal principles contrmjlithe
lawfulness of conduct” in article 11(6) refers ssues which might not be categorized
as defences in particular legal systems but whigfhtraffect the extent of criminal
responsibility.

2. Summary of the main requirements

The Convention requires that States parties:

(@) Ensure that offences covered by the Conven#iom subject to adequate
sanctions taking the gravity of each offence irdooaint (article 11(1));

(b) Ensure that any discretionary powers they nayehare exercised to maximize
the effectiveness of law enforcement and deterréatiele 11(2));

(c) Take appropriate measures to ensure the mesehdefendants at criminal
proceedings (article 11(3));

(d) Consider the grave nature of the four maiemdtes covered by the Convention
when considering early release or parole (artiti@);

(e) Establish, where appropriate, long domesttust of limitation periods for
commencement of proceedings for offences coveredthey Convention,
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See also sections I1.D and IlI.A, above.
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especially when the alleged offender has evadedadneinistration of justice
(article 11(5)).

3. Mandatory requirements

(@) Adequacy of sanctions (article 11(1))

312. Under article 11(1) each State party is to make ¢bexmission of an offence
established in accordance with articles 5, 6, 8 2Bdof the Convention liable to
sanctions that take into account the gravity ofdfience.

313. This provision applies to the four criminalizatiprovisions in the Convention and to
the offences established in accordance with théoPots to which States are parties
(article 1(3) of each Protocol). Penalties for @esi crimes under domestic law are left
to the discretion of national drafters within theits established under international
law.

314. The requirement in article 11(1) is general andliappo both natural persons and
legal entities. There are additional and more $igguiovisions regarding legal entities
in article 10(4)° These provisions require that States ensure ¢gal persons, held
liable in accordance with this article, are subjexteffective, proportionate and
dissuasive criminal or non-criminal sanctions, liigthg monetary sanctions.

(b) Prosecution (article 11(2))

315. Article 11(2) requires that States endeavour toauenshat any discretionary legal
powers under their domestic law relating to thespooition of persons for offences
covered by the Convention are exercised to maxintiee effectiveness of law
enforcement measures in respect of those offemmbsvdh due regard to the need to
deter the commission of such offences.

316. This provision refers to discretionary prosecuiopawers available in some States.
These States must make an effort to encourage gpkcation of the law to the
maximum extent possible in order to deter the camion of the four offences
covered by the Convention, the offences establishetcordance with its Protocols
to which States are parties, and serious crimes.

317. In this context, legislators need to ensure thatap@rovisions are construed in a
precise and unambiguous way to avoid vagueness\artireadth that could give rise
to human rights violations and infringements of st@gational rights and freedoms.
Particular care needs to be taken that law enfaeogmeasures, prosecutions, and
sanctions do not involve the use of torture, criiuman, or degrading treatment or
punishment? enforced disappearant’®, arbitrary arrest and detentidfi, and
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See also section IV.B, above.
See, in particular, articles 2, 4(1), 15 and 1éhe Convention against Torture and other Crueluinéan or
Degrading Treatment; part | of the Optional Protacothe Convention against Torture and other Cruel,
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extrajudicial arbitrary and summary executio¥iss mandated by international human
rights law.

(© Adjudication (article 11(3))

Article 11(3) requires that, with respect to théentes established under articles 5, 6,
8 and 23, each State take appropriate measurescordance with its domestic law
and with due regard to the rights of the defenoesdek to ensure that conditions
imposed in connection with decisions on releasedipgntrial or appeal take into
consideration the need to ensure the presenceeafafendant at subsequent criminal
proceedings.

The illegal operations in which many transnatiocaminal groups engage generate
substantial profits. Consequently, large sums afieganay be available to defendants,
to the effect that they can post bail and avoickikdn before their trial or their
appeal. The dissuasive effect of bail is correspaig diminished. The risk that law
enforcement may be undermined is therefore highteus, article 11(3) points to this
risk of imprudent use of pre-trial and pre-apped¢ases and requires that each State
take appropriate measures consistent with its tzavtlae rights of defendants to ensure
that they do not abscond.

The Convention also encourages a stricter posticton regime by requiring each
State to ensure that its courts or other competatitorities bear in mind the grave
nature of the offences covered by the Conventioanndonsidering the eventuality of
early release or parole of persons convicted dfi sffiences (article 11(4)).

Many jurisdictions allow for an early release orgbe of incarcerated offenders, while
others completely prohibit it. If a State partyoals for early release or parole, the
State party must ensure that consideration is dgiwghe grave nature of participation
in an organized criminal group, money-launderingsreption, and obstruction of
justice when a decision is made on early releaggmle of an offender convicted of
such offences. Conditions imposed in connectior wligécisions on release pending
trial or appeal are to take into account the neeshure the presence of the defendant
at subsequent criminal proceedings. Thavaux Préparatoire$urther emphasize that
article 11(4) does not oblige States parties tovideofor early release or parole of
imprisoned persons if their legal system does noige for early release or pardfg.

It does, however, urge those States which provateefrly release or parole to
consider increasing the eligibility period, bearingmind the gravity of the offences
covered by the Convention. This may be done thrazgisideration of aggravating
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Inhuman or Degrading Treatment; articles 7 and fléhe International Covenant on Civil and Political
Rights; and articles 19 and 37 of the ConventiorherRights of the Child.

See article 7 of the International Conventiontfa Protection of All Persons from Enforced Disagrpece
(General Assembly resolution 61/177, annex).

See the Universal Declaration of Human Rights @anssembly resolution 217 A (lll)), art. 9.

See the Principles on the Effective Preventiod hrvestigation of Extra-legal, Arbitrary and Sunmna
Executions (Economic and Social Council resolutiBBA65, annex), para. 1.

Travaux Préparatoiresp. 103.
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circumstances that may be listed in domestic lamatiter convention€” The United
Nations Standard Minimum Rules for Non-custodial asi@es (the Tokyo Rules)
provide further guidance on release pending tnighmgpeal, early release, parole and
other non-custodial measures at different stagesiminal proceeding®”

(d) Statutes of limitation (article 11(5))

322. Under article 11(5), each State party shall, wheperopriate, establish under its
domestic law a long statute of limitation periodnhich to commence proceedings for
any offence covered by the Convention, as well &mger period where the alleged
offender has evaded the administration of justice.

323. Many States do not have any limitation period fammal offences after the passage
of which the crimes cannot be prosecuted. Othersgpibe a general limitation period
for the commencement of proceedings, which maydmied either to all crimes or
with clearly defined exceptions. Still other Statesy simply regard the length of time
since the offence took place as one relevant fantaletermining whether or not to
prosecute as a matter of discretion. The concederlying such provisions centres on
the right of a defendant to a fair trial, which mbe balanced against the interests for
swift justice, closure and fairness to victims. Mdegal systems and international
conventions, for example, the International CovémenCivil and Political Rights in
its article 14(3)(cplso include clauses for trial without undue delays

324. Article 11 of the Organized Crime Convention doetsnequire States without statutes
of limitation to introduce them.

325. There are variations among States as to whenrtiiation period starts and how the
time is counted. For example, in some countriese tiimits do not run until the
commission of the offence becomes known (for examphen a complaint is made or
the offence is discovered or reported) or when abheused has been arrested or
extradited and can be compelled to appear for trial

326. Moreover, in some systems, time limits may be stdppr extended if the accused
flees or fails to appear at any stage of the puioge. The Organized Crime
Convention requires that, when an alleged offeneleades the administration of
justice, the drafters set a longer limitation peéridhe longer period is regarded as
necessary in cases where accused offenders takasatd flee or otherwise evade
justice proceedings. It should also be noted thahany States trial in absentia is not
permitted. Therefore, it is crucial that a longtst of limitation is established to
ensure the defendant faces trial.

327. These factors should be considered in setting liimies, if any, and States that do set
limits should set longer periods for cases wheesatcused has evaded proceedings.

104 gee, for example, article 6 (3) of the SmugglimfigMigrants Protocol, and article 3(7) of the 1988

Convention.

Standard Minimum Rules for Non-custodial Measifties Tokyo Rules); see also the United Nations Rules
for the Treatment of Women Prisoners and Non-cistddeasures for Women Offenders (the Bangkok
Rules).
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In such cases, the additional delay, which may nmadfending against the charges
more difficult, is justified by the misconduct dfe accused.

4. Optional measures

The Convention seeks to encourage the applicatfotheo law, including possible
discretionary prosecutorial powers, to the maxinaxtent possible in order to prevent
and suppress the commission of these offenceslditi@n to legislative measures, for
example, guidelines and training may be providedptosecutors regarding when
charges may be waived specifically in respect &érafes related to organized crime.
In this context it is relevant to note that Statesst encourage those who have
participated in organized criminal groups to coapemwith and assist law enforcement
authorities (article 26(1)) in order to pursue efifiee deterrence through prosecution
and punishments. To provide an incentive for thpadicipants to substantially
cooperate with law enforcement, States partiesexeired to consider providing the
possibility of mitigated punishment for such persd@article 26(2)) or of granting them
immunity from prosecution (article 26(3)). Grantimymunity from prosecution is an
option that States may or may not be able to adiggending on their fundamental
principles (article 26(3))° It is important to note, however, that in jurigibas where
prosecution is in principle mandatory for all oféels, such measures need additional
legislation.

Additional references and resources

Organized Crime Convention

Article 2 (Use of terms)

Article 5 (Criminalization of participation in anrganized criminal group)
Article 6 (Criminalization of the laundering of m@eds of crime)

Article 8 (Criminalization of corruption)

Article 10 (Liability of legal persons)

Article 12 (Confiscation and seizure)

Article 14 (Disposal of confiscated proceeds ofnerior property)

Article 23 (Criminalization of obstruction of jus#)

Article 26 (Measures to enhance cooperation withdaforcement authorities)
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See also section IV.E, below.
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Protocols supplementing the Organized Crime Conveidn

Trafficking in Persons Protocol, article 1, paraur8
Smuggling of Migrants Protocol, article 1, paradra&p and article 6, paragraph 3
Firearms Protocol, article 1, paragraph 3

Model Legidative Provisions against Organized Crime

Article 20 (Exercise of discretion to prosecute)
Article 21 (Leniency and immunity from prosecution)
Article 22 (Statute of limitation)

Additional United Nations resources

Basic Principles on the Independence of the Jugi¢Beventh United Nations Congress on
the Prevention of Crime and the Treatment of O#emndMilan, 26 August September
1985: report prepared by the Secretar{atnited Nations publication, Sales No. E.86.1V.1),
chap. I, sect. D.2, annex.

Basic Principles on the Role of LawyeEdhth United Nations Congress on the Prevention
of Crime and the Treatment of Offenders, HavanaARgust7 September 1990: report
prepared by the Secretari@ynited Nations publication, Sales No. E.91.IV.@)ap. |, sect.
B.3, annex.

Guidelines on the Role of Prosecut@sghth United Nations Congress on the Prevention of
Crime and the Treatment of Offenders, Havana, 2gu8t/ September 1990: report
prepared by the Secretari@ynited Nations publication, Sales No. E.91.IV.@)ap. |, sect.
C.26, annex.

Safeguards guaranteeing protection of the rightbade facing the death penalty (Economic
and Social Council resolution 1984/50, annex).

United Nations Standard Minimum Rules for Non-cdg&b Measures (the Tokyo Rules)
(General Assembly resolution 45/110, annex.)

United Nations Rules for the Treatment of Womersdtrers and Non-custodial Measures for
Women Offenders (the Bangkok Rules) (General Assenalsolution 65/229, annex).
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Examples of national legislation

Azerbaijan, Criminal Code, sect. Il, art. 61

Barbados, Transnational Organized Crime (Preverdiuh Control) Act, Part IV, sects. 11
and 12

Finland, Criminal Code, chaps. 6 and 8

Germany, Criminal Code, chap.5, sect. 78

Iceland, Penal Code, chap. VIII, art. 70

Namibia, Prevention of Organised Crime Act, chasetts. 12-14
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D. Identification, tracing, freezing or seizure ofassets and
confiscation of proceeds of crime

Article 12 of the Organized Crime Convention
— Confiscation and seizure

1. States Parties shall adopt, to the greatestnextessible within their domestic legal
systems, such measures as may be necessary te eaafitcation of:

(@) Proceeds of crime derived from offences calénethis Convention or property the
value of which corresponds to that of such proceeds

(b) Property, equipment or other instrumentalitised in or destined for use in offences
covered by this Convention.

2. States Parties shall adopt such measures adenagcessary to enable the identification,
tracing, freezing or seizure of any item referrednt paragraph 1 of this article for the purpose
of eventual confiscation.

3. If proceeds of crime have been transformed @weded, in part or in full, into other
property, such property shall be liable to the meas referred to in this article instead of the
proceeds.

4. If proceeds of crime have been intermingled vptloperty acquired from legitimate
sources, such property shall, without prejudicanyg powers relating to freezing or seizure, be
liable to confiscation up to the assessed valubefntermingled proceeds.

5. Income or other benefits derived from proceetisrane, from property into which
proceeds of crime have been transformed or cortvertérom property with which proceeds of
crime have been intermingled shall also be liabléhe measures referred to in this article, in
the same manner and to the same extent as prockeerine.

6. For the purposes of this article and articleoft3his Convention, each State Party shall
empower its courts or other competent authoritiesrtler that bank, financial or commercial
records be made available or be seized. Statese®atall not decline to act under the
provisions of this paragraph on the ground of bsedrecy.

7. States Parties may consider the possibilityegfuiring that an offender demonstrate the
lawful origin of alleged proceeds of crime or otipeoperty liable to confiscation, to the extent
that such a requirement is consistent with thegglas of their domestic law and with the
nature of the judicial and other proceedings.

8. The provisions of this article shall not be damsd to prejudice the rights of bona fide
third parties.

9. Nothing contained in this article shall affebe tprinciple that the measures to which it
refers shall be defined and implemented in accaelavith and subject to the provisions of the
domestic law of a State Party.

Article 13 of the Organized Crime Convention
— International cooperation for purposes of confiscabn

1. A State Party that has received a request froothar State Party having jurisdiction over
an offence covered by this Convention for configratof proceeds of crime, property,
equipment or other instrumentalities referred taiticle 12, paragraph 1, of this Convention
situated in its territory shall, to the greatedeex possible within its domestic legal system:
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(@) Submit the request to its competent autheriibe the purpose of obtaining an order
of confiscation and, if such an order is grantede gffect to it; or

(b) Submit to its competent authorities, with awito giving effect to it to the extent
requested, an order of confiscation issued by a @othe territory of the requesting State Party
in accordance with article 12, paragraph 1, of @asvention insofar as it relates to proceeds of
crime, property, equipment or other instrumengditreferred to in article 12, paragraph 1,
situated in the territory of the requested StatayPa

2. Following a request made by another State Plaatying jurisdiction over an offence
covered by this Convention, the requested Statey Bhall take measures to identify, trace and
freeze or seize proceeds of crime, property, eqgeipror other instrumentalities referred to in
article 12, paragraph 1, of this Convention for plepose of eventual confiscation to be ordered
either by the requesting State Party or, pursumatrequest under paragraph 1 of this article, by
the requested State Party.

3. The provisions of article 18 of this Conventiare applicable, mutatis mutandis, to this
article. In addition to the information specified article 18, paragraph 15, requests made
pursuant to this article shall contain:

(@) In the case of a request pertaining to papdgfa(a) of this article, a description of
the property to be confiscated and a statemertiefdcts relied upon by the requesting State
Party sufficient to enable the requested StateyRadeek the order under its domestic law;

(b) In the case of a request pertaining to papyra (b) of this article, a legally
admissible copy of an order of confiscation uporiclwhthe request is based issued by the
requesting State Party, a statement of the faadflsimformation as to the extent to which
execution of the order is requested;

(c) In the case of a request pertaining to pamg of this article, a statement of the
facts relied upon by the requesting State Partyaai@scription of the actions requested.

4.  The decisions or actions provided for in parpgsal and 2 of this article shall be taken by
the requested State Party in accordance with abgcuto the provisions of its domestic law
and its procedural rules or any bilateral or matéfal treaty, agreement or arrangement to
which it may be bound in relation to the requesfitgte Party.

5. Each State Party shall furnish copies of itsslamd regulations that give effect to this
article and of any subsequent changes to such dagsegulations or a description thereof to
the Secretary-General of the United Nations.

6. If a State Party elects to make the taking efrtteasures referred to in paragraphs 1 and 2
of this article conditional on the existence otkevant treaty, that State Party shall consider thi
Convention the necessary and sufficient treatysbasi

7. Cooperation under this article may be refusea IState Party if the offence to which the
request relates is not an offence covered by this/€ntion.

8. The provisions of this article shall not be damsd to prejudice the rights of bona fide
third parties.

9. States Parties shall consider concluding bahter multilateral treaties, agreements or
arrangements to enhance the effectiveness of attenal cooperation undertaken pursuant to
this article.



101

Article 14 of the Organized Crime Convention
— Disposal of confiscated proceeds of crime or propgr

1. Proceeds of crime or property confiscated byaaeSParty pursuant to articles 12 or 13,
paragraph 1, of this Convention shall be dispoddolyahat State Party in accordance with its
domestic law and administrative procedures.

2. When acting on the request made by another Bty in accordance with article 13 of

this Convention, States Parties shall, to the exmarmitted by domestic law and if so

requested, give priority consideration to returnting confiscated proceeds of crime or property
to the requesting State Party so that it can gomapensation to the victims of the crime or

return such proceeds of crime or property to tlegjitimate owners.

3.  When acting on the request made by another Btaty in accordance with articles 12 and
13 of this Convention, a State Party may give speunsideration to concluding agreements or
arrangements on:

(&) Contributing the value of such proceeds aferior property or funds derived from
the sale of such proceeds of crime or property pa thereof to the account designated in
accordance with article 30, paragraph 2 (c), of @donvention and to intergovernmental bodies

specializing in the fight against organized crime;

(b) Sharing with other States Parties, on a regulaase-by-case basis, such proceeds

of crime or property, or funds derived from theesaf such proceeds of crime or property, in
accordance with its domestic law or administrapvecedures.

329.

330.

331.

1. Introduction

Criminalizing the conduct from which substantidicit profits are made does not

adequately punish or deter organized criminal gsotgven if arrested and convicted,
some of these offenders will be able to enjoy thikeigal gains for their personal use

and for maintaining the operations of their crinhirenterprises. Despite some

sanctions, the perception would still remain thahe pays in such circumstances and
that governments have been ineffective in remotlegmeans for continued activities

of criminal groups.

Practical measures to keep offenders from profitnogn their crimes are necessary.
One of the most important ways to do this is touemsthat States have strong
confiscation regimes that provide for the idensfion, freezing, seizure and
confiscation of illicitly acquired funds and properEffective and efficient measures
targeting the proceeds of crime can serve as a ngwdeterrent and contribute
significantly to the restoration of justice by revirgy the incentives for offenders to
engage in illegal activities in the first place. eSjfic international cooperation
mechanisms are also necessary to enable countrigise effect to foreign freezing
and confiscation orders and to provide for the naggiropriate use of confiscated
proceeds and property.

Significant variation exists in the methods andrapphes employed by different legal
systems. Some opt for a property-based systenrsofitiea value-based system, while
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still others combine the two. The first one allosemfiscation of property found to be
proceeds or instrumentalities, that is, propergdur the commission of crime. The
second allows the determination of the value ofcpeals and instrumentalities of
crime and the confiscation of an equivalent valS8eme States allow for value
confiscation only under certain conditions (for iexde, the proceeds have been used,
destroyed or hidden by the offender).

Other variations relate to the range of offenceth wéspect to which confiscation can
take place, the requirement of a prior convictidntlee offender®’ the required
standard of proof (to the criminal or lower civéiviel)!®®the conditions under which
third-party property is subject to confiscation dhd power to confiscate the products
or instrumentalities of crime.

The need for integration and the implementatioa ofore global approach is clear. To
this end, the Convention devotes three articlethéoissué® Articles 12-14 cover
domestic and international aspects of identifyifiggezing and confiscating the
proceeds and instrumentalities of critffeThe terms “property”, “proceeds of crime”,
“freezing”, “seizure”, “confiscation” and “predicatoffence” are defined in article 2
(d)—(h)as follows:

(d) “Property” shall mean assets of every kindgethler corporeal or incorporeal,
movable or immovable, tangible or intangible, arefjal documents or
instruments evidencing title to, or interest inglsassets;

(e) “Proceeds of crime” shall mean any propertyvee from or obtained, directly
or indirectly, through the commission of an offence

() “Freezing” or “seizure” shall mean temporarilyrohibiting the transfer,
conversion, disposition or movement of property temporarily assuming
custody or control of property on the basis of eeoissued by a court or other
competent authority;

(g) “Confiscation”, which includes forfeiture wieerapplicable, shall mean the
permanent deprivation of property by order of artar other competent
authority;

107

108

109
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Some countries allow confiscation without coneictif the defendant has been a fugitive for aaiarperiod

of time and there is proof to the civil standardttthe property is the proceeds or instrumentalibiecrime.
Other countries allow confiscation ordered throapfil or administrative proceedings (see articlé15€c) of
the Convention against Corruption).

Some jurisdictions provide for a discretionaryweo to reverse the burden of proof, in which cdse t
offenders have to demonstrate the legal sourdeegptoperty.

The purpose of theegislative Guidés to assist national drafters by covering thddpsocedures that need
to be followed, rather than to explain in detai& ttomplex issues involved, such as the administraif
confiscated assets, how this is done, safeguaatisvibuld have to be introduced, etc. Most of thipart of a
much broader discussion covering the issues ofdekgeping, client-lawyer privileges and conditiamxier
which records can be seized, reporting requiremeits

Drafters in States intending to become party He Firearms Protocol should note that this Protocol
establishes additional principles for the configgabf firearms and their destruction as the prefémethod
of disposal and should study article 6 of the HKirea Protocol and the legislative guide for the
implementation of the Firearms Protocol.
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(h)  “Predicate offence” shall mean any offenceaassult of which proceeds have
been generated that may become the subject offamcefas defined in Article
6 of this Convention.

Article 12 requires a State party to adopt measureshe greatest extent possible
within its legal system, to enable confiscation pbceeds, equivalent value of
proceeds and instrumentalities of offences covegethe Convention. The expression
“to the greatest extent possible within their doticekegal systems” is intended to
reflect the variations in the way that differengdé systems carry out the obligations
imposed by this article. Nevertheless, countriesextpected to have a broad ability to
comply with the provisions of article 12. Articl@ hlso obligates each State party to
adopt measures to enable the identification, ttapdireezing and seizing of items for
the purpose of eventual confiscation. In additianobligates each State party to
empower courts or other competent authorities demproduction of bank records and
other evidence for purposes of facilitating suchkentification, freezing and
confiscation.

Article 13 then sets forth procedures for interomi cooperation in confiscation
matters. These are important powers, as crimimat¢giently seek to hide proceeds and
instrumentalities of crime in more than one jursidin, as well as evidence relating
thereto, in order to thwart law enforcement effddslocate and gain control over
them. A State party that receives a request froothen State party is required by
article 13 to take particular measures to identifgce and freeze or seize proceeds of
crime for purposes of eventual confiscation. Adidl3 also describes the manner in
which such requests are to be drafted, submitteldeaacuted. It is important to note
that these are special procedures aimed at obgaiheéproceeds of crime, as opposed
to procedures that assist in the search for sucbepds as part of the evidence of
crime (for example, warrants and powers of courgxiercise over property).

Article 14 addresses the final stage of the coafiea process: the disposal of
confiscated assets. While disposal is to be camwigdin accordance with domestic
law, States parties are called upon to give pyidatrequests from other States parties
for the return of such assets for use as compenstticrime victims or restoration to
legitimate owners. States parties are also encedrdg consider concluding an
agreement or arrangement whereby proceeds mayniebeed to the United Nations
to fund technical assistance activities under thga@ized Crime Convention or shared
with other States parties that have assisted in¢bafiscation.

Detailed provisions similar to those of the Orgadi£rime Conventionan be found,

inter alia, in article 5 of the Convention agaitiktit Traffic in Narcotic Drugs and

Psychotropic Substances, in chapter V of the Cdinveragainst Corruption, and in
the International Convention for the Suppressiontled Financing of Terrorism.
Implementing the provisions of the Organized Cri@@nvention would bring States
closer to conformity with the other conventions.
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338. In addition, the FATF recommendations on combatingney-laundering and the
financing of terrorism and proliferation provideid@nce to countries on means of
identifying, tracing, seizing and forfeiting theopeeds of crime and of freezing funds
or other assets that are made available for thgogerof terrorist financing.

339. By way of comparison, chapter V of the Conventigaiast Corruption contains a
comprehensive set of provisions on asset recovlrghaestablishes asset recovery as
an autonomous and self-standing form of internaticzooperation in corruption-
related cases. The return of assets pursuant foerh® is seen as a “fundamental
principle” and article 51 of the Convention regsif®tates parties to afford one another
the widest measure of cooperation and assistandbainregard. The Convention
includes substantive provisions laying down speadifieasures and mechanisms for
cooperation in the recovery of assets, while maiintg the flexibility that might be
warranted by particular circumstances.

2. Summary of the main requirements

(@) Confiscation and seizure (article 12)

340. States parties must, to the greatest extent pessitder their domestic systems, have
the necessary legal framework to permit:

(&) The confiscation of proceeds of crime derivexn offences covered by the
Convention or property the value of which corregfsoto that of such proceeds
(article 12(1)(a));

(b) The confiscation of property, equipment orestimstrumentalities used in or
destined for use in offences covered by the Comwefarticle 12(1)(b));

(c) The identification, tracing and freezing amdA&rizure of the proceeds and
instrumentalities of crime covered by the Convemtidor the purpose of
eventual confiscation (article 12(2));

(d) The application of confiscation powers to sfammed or converted property
and proceeds intermingled with legitimately obtdirpgoperty (to the value of
the proceeds in question) and to benefits or incderéved from the proceeds
(article 12(3)—(5));

(e) The power of courts or other competent autiesrto order that bank, financial
or commercial records be made available or be deank secrecy shall not be
a legitimate reason for failure to comply (artit(6)).

(b) International cooperation for purposes of cegétion (article 13)

341. A State party, to the greatest extent possible nitslsystem, is required:

(a) Either to submit to its competent authorite®ther State party’s request for
confiscation, for the purpose of obtaining an ordeconfiscation and giving
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effect to it, or to submit to its competent authiesd, with a view to giving effect
to it, a confiscation order issued by another Spargy (article 13(1));

(b)  Upon request of another State party, to idgntrace and freeze or seize
proceeds of crime, property, equipment or othetrunsentalities relating to
offences covered by the Convention for the purpafseventual confiscation
(article 13(2));

(c) To furnish copies of its laws and regulatidinat give effect to article 13 to the
Secretary-General of the United Nations (articl&b))3

Article 13(3)(a)—(c) also sets forth the typesmbrmation required for various types
of requests.

States parties are also required to consider cdimgubilateral or multilateral
agreements to enhance the effectiveness of intenadttooperation in this area.

(c) Disposal of confiscated proceeds of crime aperty (article 14)

To the extent permitted by its domestic law andeifuested by a requesting State
party under article 13, the confiscating Stateypahall give priority consideration to
returning the proceeds or property to the requgsfitate so that it can give
compensation to victims or return the proceedsropgrty to the legitimate owners
(article 14(2)).

3. Mandatory requirements

(@) Scope

Articles 12-14 apply to all offences covered by envention. This includes the
offences established in accordance with the Corenserious crimes (article 2 (b)),
and offences established in accordance with théo&uls to which States become
partiest**

The primary legislative obligations to create posvénat enable confiscation and
seizure are set forth in article 12. Some additioeguirements or legislative guidance
may be drawn from article 13, which mainly covergeinational cooperation issues,
and article 14, which deals with the disposal @ferty and other proceeds of crime.

111

Drafters who intend to ratify and implement thiee&rms Protocol should note that that Protocol iffexithe
basic principles for tracing and disposal, as kegainto account the nature of firearms. Articleféthe
Firearms Protocol establishes additional princigbesthe confiscation of firearms and their destiarc as
the preferred method of disposal. The Protocol dksfines “tracing” as it applies to firearms andtains
a specific obligation to assist in tracing (artclg(f) and 12(4)). To the extent that firearms are either
proceeds of crime or instrumentalities, howeveeytlwould also be covered by articles 12-14 of the
Convention (for example, in cases where States amtép to the Organized Crime Convention but not
to the Firearms Protocol).
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(b) Proceeds or property subject to seizure or ismation
(article 12(1), (3), (4), and (5))

347. The substantive obligation to enable confiscatiod seizure is found in article 12(1),
(3), (4) and (5), while procedural powers to trdoeate and gain access to assets are
found in the remaining paragraphBhe substantive obligation here is to enable
confiscation; it is not required that confiscatlmsmandatory in any particular case.

348. Article 12(1)(a) requires that States parties enable, to the gteatdsnt possible
within their domestic legal systems, the confismatf:

(@) Proceeds of crime derived from offences cavénethe Convention or property
the value of which corresponds to that of such geds;

(b) Property, equipment or other instrumentalitised in or destined for use in
offences covered by the Convention.

349. TheTravaux Préparatoiregndicate that the words “used in or destined far S are
meant to signify an intention of such a nature thatay be viewed as tantamount to
an attempt to commit a crint&

350. Article 12(3) and (4) cover situations in which theource of proceeds or
instrumentalities may not be immediately apparbatause the criminals have made
their detection more difficult by mingling them Witegitimate proceeds or converting
them into other forms. These paragraphs requirdeStparties to enable the
confiscation of property into which such proceedsehbeen converted, as well as
intermingled proceeds of crime up to their assesabdk.

351. Article 12(5) further requires that States enstig tncome or other benefits derived
from investing proceeds of crime are also liable ctunfiscation. TheTravaux
Préparatoiresindicate that the words “other benefits” are iteth to encompass
material benefits as well as legal rights and egex of an enforceable nature that are
subject to confiscatiott?

(c) Obligations to adopt procedural powers (artidi2(2) and (6))

352. The investigative capability needed to implemetitlkes 12—-14 fully will depend to a
large degree on non-legislative elements, suchnssirg that law enforcement
agencies and prosecutors are properly trained anwbled with adequate resources. In
most cases, however, legislation will also be nemgsto ensure that adequate powers
exist to support the tracing and other investigatimeasures needed to locate and
identify assets and link them to relevant crimesm@als who become aware that
they are under investigation or charges will trnhide property and shield it from law
enforcement actions. Without the ability to tracels property as offenders move it
about, law enforcement efforts will be frustrated.

112 Travaux Préparatoiresp. 115.

113 pid.
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The legislation required by article 12(2) and (B)dlves:

(@) Such measures as may be necessary to enablédhtification, tracing,
freezing or seizure of proceeds or other propexticle 12(2));

(b)  Powers for courts or other competent authewitdo order that bank, financial or
commercial records be made available or be sea¢id|é 12(6)).

Article 12(6), sets forth procedural law requirenseto facilitate the operation of the
other provisions of the article. It requires Stgpasties to ensure that bank records,
financial records (such as those of other finarsgalices companies) and commercial
records (such as of real estate transactions ppisig lines, freight forwarders and
insurers) are subject to compulsory productiongefample through production orders
and search and seizure or similar means that enthaie availability to law
enforcement officials for purposes of carrying the measures called for in article 12.
The same paragraph establishes the principle #at becrecy cannot be raised by
States as an excuse for not implementing that psphag As will be seen, the
Organized CrimeConventionestablishes the same rule with respect to mutugll le
assistance matters (see article 18{8)).

These measures are very similar to the United NatiGonvention against lllicit
Traffic in Narcotic Drugs and Psychotropic Subs&mand the Conventioagainst
Corruption. Thus, many States already have suchsunes in place by virtue of
legislation implementing these treaties. State$ makd to review that legislation in
order to ensure that it covers the broader rangeriofes covered by the Organized
Crime Convention It should also be noted that the Convention agalwstuption
aims at overcoming challenges States have facedtenmnational confiscation cases
and therefore introduces new elements that go lkymevious treaties. It also
provides more detail on how freezing or seizureughbe sought and obtained for the
purpose of confiscation (article 54(235.

(d) Third parties (article 12(8))

Article 12(8) requires that the seizure and fouigtrequirements be interpreted as not
prejudicing the rights of bona fide third partiggyich would, at a minimum, exclude
those with no knowledge of the offence or connectidth the offender(s).

The system of confiscation intentionally constituga interference with the economic
interests of individuals. For this reason, parcwdare must be taken to ensure that the
system developed by States parties maintains giwsrof bona fide third parties who
may have an interest in the property in question.

The Travaux Préparatoiresndicate that the interpretation of article 12 gdotake
into account the principle in international law tthoperty belonging to a foreign
State and used for non-commercial purposes maypeaonfiscated except with the

114
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See also section V.B, below.
See alsd_egislative Guide for the Implementation of the tddiNations Convention against Corruptjon
para. 733.
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consent of the foreign Stat¥. The Travaux Préparatoiregjo on to indicate that it is
not the intention of the Convention to restrict thies that apply to diplomatic or State
immunity, including that of international organizats.

(e) International cooperation requirements (artidl®)

Article 13 sets forth various mechanisms to enhadnternational cooperation with
respect to confiscation. As stated above, crimifi@guently seek to hide proceeds
and instrumentalities of crime abroad. Thus, suelchmnisms are necessary to ensure
that criminals do not take advantage of nationaldbis and differences in legal
systems in order to retain their illegal profitdhieh may enable them to maintain the
viability of their criminal enterprise, even if hare prosecuted and convicted.

Article 13(1) requires States parties that receiveequest for confiscation from
another State party to take one of two actionghéogreatest extent possible within
their domestic legal systems. The requested Statg must either directly submit for
enforcement by its competent authorities an orslred by the requesting State party
(article 13(1)(b)), or submit the request to itenpetent authorities in order to obtain a
domestic order of confiscation, to which the rege@sState party would be required to
give effect if granted (article 13(1)(a)).

The Convention provides the two alternatives ineorid allow flexibility in the way
States must give effect to requests for confispatir example, some States use a
system of confiscation by which specific propesgytraced as derived from or used to
commit an offence. Other States use a value-bastdns by which the value of the
proceeds or instrumentalities is calculated andgmy up to such value is then
confiscated. Problems may arise when a request &o8tate with one system is
directed at a State using the other, unless theedtienlaw of the requested party has
been framed in a sufficiently flexible manner.

Article 13(2) requires that the application of thuglicial and investigative powers

established under article 12 be extended to casigted on the basis of a request
from another State party. Upon a request made mmthan State party having

jurisdiction over an offence established in accoogawith the Convention, the

requested State party is required to take measmiidentify, trace, and freeze or seize
proceeds of crime, property, equipment or othetrunsentalities referred to in article

12(1) of the Convention for the purpose of eventumifiscation to be ordered either
by the requesting State party or, pursuant to aegqunder article 13(1), by the
requested State party.

The Travaux Préparatoiresndicate that the references in article 13 tochatil2(1)
should be understood to include reference to arti®(3)—(5):"" (which apply when
proceeds of crime have been converted into othmyepty or intermingled with funds
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derived from lawful activity). Subject to domestaw and applicable treaties, States
are required to take action when requested by an&fate party.

For that purpose, article 13(3) provides that tmevisions of article 18 of the
Organized Crime Convention (on mutual legal asststha are applicable to produce
the evidence and information necessary to justintification, tracing, freezing or
seizing and confiscation pursuant to article 13 said forth the contents of requests
for such assistance. Under article 13(7), no obtigato cooperate, however, arises if
the offence for which assistance is sought is naiféence covered by the Convention.

Moreover, as in article 12(8), the internationabgeration measures set forth in the
article should not be construed to prejudice thbts of bona fide third parties.

Legislators should ensure that the admissibilitytted various documents listed in
article 13(3) will not be an issue when they atedfiby another State in support of
requests for tracing, seizure or confiscation.

Further, judicial authorities should be given thewpr to recognize the findings,
judgments or orders of a foreign court regarding &ssential elements leading to
seizure and confiscation, including any findingtthacrime was planned or has been
committed, findings of fact respecting links betwelke proceeds or property and any
relevant crimes and offenders or alleged offenders orders respecting investigative
powers, seizure and confiscation.

The requirements of article 13 are also subjethéoprovisions of any other bilateral
or multilateral treaties that apply to the Statagips involved.

The Convention states that the procedure and s@dar arriving at the ultimate
decision on a request for cooperation pursuanttidea13(1) or (2) is subject to, and
in accordance with, the domestic law of the recqeeeState or any relevant treaty or
convention to which both the requested and requepStates are party (article 13(4)).
Drafters need to review such instruments and arnstieg implementing legislation
with a view to avoiding inconsistencies and ensutimt any current procedures that
are more expeditious or extensive than those reduiy article 13 are not adversely
affected by new legislative amendments.

Again, these measures are very similar to the dritations Convention against lllicit
Traffic in Narcotic Drugs and Psychotropic Substmnand the Convention against
Corruption. States parties will need to review tHegal framework to determine
whether it requires amendment to apply to the brdads of crime covered by the
Organized Crime Conventicand whether it is flexible enough to enable asststdo
be provided to States parties using a differentesysof confiscation than they
currently have in place.

Each State party must furnish copies of its lawd segulations that give effect to
article 13 to the Secretary-General of the Uniteatidhs (article 13(5)). These
materials should be provided to the United NatiOffsce on Drugs and Crime.
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4. Other measures, including optional issues

(@) Burden of proof

In creating the judicial powers to order seizurd &rfeiture, national drafters should
consider issues relating to the applicable burdénpmof. In some systems,
confiscation is treated as a civil matter, with #itendant “balance of probabilities”
standard. In others, confiscation is consideredirairtal punishment, for which the
higher “beyond a reasonable doubt” standard shioildpplied and may in some cases
be required by constitutional or other human rigiéndards.

To some extent, this may depend on whether theve hkeady been one or more
convictions in related criminal prosecutions. Sitisese entail a judicial finding that

the crime was committed based on the higher crinstendard of proof, the lower

civil standard may then apply in subsequent coafiso proceedings on the question
of whether the property involved was derived frarsed in, or destined for use in the
committed offence.

Article 12(7) permits shifting the burden of prdofthe defendant to show that alleged
proceeds of crime were actually from legitimaterses (reverse burden of proof).
Because countries may have constitutional or atbastraints on such shifting of the
burden of proof, countries are only required tosider implementing this measure to
the extent that it is consistent with their donektiv.

Similarly, legislators may wish to consider adogtthe related practice in some legal
systems of not requiring a criminal conviction gg@requisite to obtaining an order of
confiscation, but providing for confiscation basad a lesser burden of proof to be
applied in proceedings.

(b) Accommodation of diverse systems

Article 12(9) recognizes that, because of wideatans in domestic legal systems,
States parties are not bound to implement the giavé of article 12 by following any
particular formula (such as by adopting the prewseding of the article), but have
the flexibility to carry out their obligations inrmanner consistent with their domestic
legal framework.

(c) Additional treaties

Article 13(9) encourages States parties to considacluding treaties, agreements or
arrangements to enhance the effectiveness of atteral cooperation.

(d) Disposal of confiscated proceeds or propertsti¢he 14)

Article 14 governs the disposal of confiscated peats and property, but does not
impose any mandatory requirements. Generally, ésdnio article 14(1) disposal is
governed by domestic law and administrative procesiuHowever, article 14(2) and
(3) call for the consideration of specific disposations. The disposal regime under
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article 14 builds on that set out in the Unitediblag Convention against lllicit Traffic
in Narcotic Drugs and Psychotropic Substances 8819

Article 14(2) requires that, where permitted by @stic law, priority consideration
should be given to returning proceeds or propedy at requesting State for
compensation of, or return to, victims. For mostfiszation systems, a key objective
is to restore to victims property taken from thegyndsiminals and it is extremely
useful to provide for a procedure under domestictia enable sharing of confiscated
assets with domestic and foreign victiths.

Article 14(3)(a) calls for giving special consideration to contribgt proceeds or

property to the United Nations Crime Prevention &rtminal Justice Fund for use
against organized crime (see also article 30(2(z) General Assembly resolution
55/25, para. 9).

Article 14(3)(b)calls for giving special consideration to shariogfiscated funds with
other States parties on a regular or case-by-casis.brheTravaux Préparatoires
indicate that, when feasible, States parties wanrdmine whether it would be
appropriate, in conformity with individual guaraeseembodied in their domestic law,
to use confiscated assets to cover the cost oftasse provided pursuant to article
14(2)*°

Asset sharing is a powerful, yet underutilized waapgainst organized crime. It can
encourage enhanced cooperation among law enfortesmémorities with respect to

locating, freezing and confiscating proceeds ofnerias the foreign authorities that
provide assistance leading to the confiscation reagive a portion of the funds for
official use in their further crime fighting effart Agreements among a number of
States already provide for such mutually benefidiaposition of confiscated assets
and countries are encouraged to provide for thishaieism. States may be able to
utilize the example mechanism set out in the MdBihteral Agreement on the

Sharing of Confiscated Proceeds of Crime or Prgpedvered by the 1988

Convention:**

In some countries, such provisions may involve diegive amendments or
international agreements making these options ablail and creating procedures
whereby they can be considered in appropriate cases
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States parties should be aware, however, thatystem of disposal and return established byl@a®¢ of the
Convention against Corruption departs fundamentaiynfthat of article 14 of the Organized Crime
Convention .

See also section IV.E, below.

Travaux Préparatoiresp. 128.

Economic and Social Council resolution 2005/14ean
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Additional references and resources

Organized Crime Convention

Article 2 (Use of terms)

Article 6 (Criminalization of the laundering of m@eds of crime)
Article 18 (Mutual legal assistance)

Article 24 (Protection of witnesses)

Article 25 (Assistance to and protection of victjms

Article 34 (Implementation of the Convention)

Protocols supplementing the Convention against Trasnational Organized Crime

Trafficking in Persons Protocol (article 1, pargura)
Smuggling of Migrants Protocol (article 1, paradra)
Firearms Protocol (article 1, paragraph 3)

Additional United Nations resources

Manual on International Cooperation for the Purpss# Confiscation of Proceeds of Crime
prepared by UNODQ2012).

Model Bilateral Agreement on the Sharing of Cordied Proceeds of Crime or Property
(Economic and Social Council resolution 2005/14ex).

Model Legislation on Money Laundering and Financin§ Terrorism (for civil law
jurisdictions), prepared by UNODC and the Interor@dil Monetary Fund (2005), chap. llI

Model Provisions on Money Laundering, Terrorist &mcing, Preventive Measures and
Proceeds of Crime (for Common Law Legal Systenpsgpared by UNODC, the
Commonwealth Secretariat and theernational Monetary Fun@009)

Examples of national legislation

Albania, Criminal Code, art. 36

Algeria, Penal Code, art. 93

Australia, Proceeds of Crime Act 1991

Austria, Confiscation, Forfeiture and other releviaxts, including article 20 (a)-(c) of the
Penal Code, articles 1441 and 445 of the Code iofical Procedure and articles 50 and
64 of the Extradition and Mutual Legal Assistan@aviL
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Botswana, Proceeds of Serious Crime Act 1990

Germany, Criminal Code, Title Seven, sects. 73f- 74

New Zealand, Proceeds of Crime Act 1991

Poland, Criminal Code, Chapter V, arts. 44, 45%&hd

United States, 18 U.S.C. 88981 through 986; 28Q).882461 through 2467
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E. Protection of withesses and victims

Article 24 of the Organized Crime Convention
— Protection of witnesses

1. Each State Party shall take appropriate measwiteg its means to provide effective
protection from potential retaliation or intimidai for witnesses in criminal proceedings who
give testimony concerning offences covered by @imvention and, as appropriate, for their
relatives and other persons close to them.

2. The measures envisaged in paragraph 1 of thiideamay include, inter alia, without
prejudice to the rights of the defendant, includimg right to due process:

(a) Establishing procedures for the physical mtide of such persons, such as, to the
extent necessary and feasible, relocating thenpanaitting, where appropriate, non-disclosure
or limitations on the disclosure of information ceming the identity and whereabouts of such
persons;

(b) Providing evidentiary rules to permit witnéestimony to be given in a manner that
ensures the safety of the witness, such as peanmitéistimony to be given through the use of
communications technology such as video links beoadequate means.

3. States Parties shall consider entering intoeageats or arrangements with other States for
the relocation of persons referred to in paragtaphthis article.

4.  The provisions of this article shall also apfolyictims insofar as they are witnesses.

Article 25 of the Organized Crime Convention
— Assistance to and protection of victims
1. Each State Party shall take appropriate measutbs its means to provide assistance

and protection to victims of offences covered kg tBonvention, in particular in cases of threat
of retaliation or intimidation.

2. Each State Party shall establish appropriateqoiares to provide access to compensation
and restitution for victims of offences coveredthig Convention.

3. Each State Party shall, subject to its domésiic enable views and concerns of victims to
be presented and considered at appropriate stagesnmal proceedings against offenders in a
manner not prejudicial to the rights of the defence

Article 26 of the Organized Crime Convention
— Measures to enhance cooperation with law enforceant authorities

1. Each State Party shall take appropriate measorescourage persons who participate or
who have participated in organized criminal groups:

(@) To supply information useful to competent auties for investigative and
evidentiary purposes on such matters as:

() The identity, nature, composition, structutecation or activities of organized
criminal groups;
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(i)  Links, including international links, with ber organized criminal groups;
(iif) Offences that organized criminal groups haeenmitted or may commit;

(b) To provide factual, concrete help to competamthorities that may contribute to
depriving organized criminal groups of their reszas or of the proceeds of crime.

2. Each State Party shall consider providing fag possibility, in appropriate cases, of
mitigating punishment of an accused person who igesv substantial cooperation in the
investigation or prosecution of an offence covergdhis Convention.

3. Each State Party shall consider providing foe thossibility, in accordance with
fundamental principles of its domestic law, of gnag immunity from prosecution to a person
who provides substantial cooperation in the ingadibn or prosecution of an offence covered
by this Convention.

4.  Protection of such persons shall be as provideuh article 24 of this Convention.

5.  Where a person referred to in paragraph 1 of dicle located in one State Party can
provide substantial cooperation to the competethaaities of another State Party, the States
Parties concerned may consider entering into aggatnor arrangements, in accordance with
their domestic law, concerning the potential primrisby the other State Party of the treatment

set forth in paragraphs 2 and 3 of this article.

384.

385.

386.

1. Introduction

The ability to provide effective protection of witeses as well as assistance to and
protection of victims is critically important fomeuring successful investigation and
prosecution of offences covered by the Conventi@rticles 24 and 25 of the
Convention deal with measures relating to victinsistance and the protection of
victim and witnesses. Furthermore, article 26 ptesifor measures to encourage the
cooperation of persons who have participated inoaganized criminal group but
decide to substantially cooperate with authorif@sthe investigation or prosecution
of such criminal group, so called collaboratorgustice. Such measures include forms
of leniency or immunity from prosecution, as wedlmeasures to protect such persons.

(@) Protection of witnesses

The ability to provide effective protection to wésses at the investigation stage,
throughout the criminal proceedings and, in someesabeyond the proceedings is
critically important for ensuring successful invgation and prosecution of offences
covered by the Convention. Witnesses are likelgrtocounter risk as a consequence of
their involvement with the investigation and pragé@m of organized criminal groups.
Such groups often have the means and the incetdivesort to intimidation or
retaliation against witnesses in defence of theaurfcial and other interests and with
the purpose of disrupting criminal proceedings ¢tingy them. Therefore, criminal
justice system actors need to have appropriateires® and methods at their disposal
to counter such threats and risks effectively.

Article 24 requires that States take appropriataguees within their means to provide
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effective protection from potential retaliationiatimidation for witnesses in criminal
proceedings who give testimony concerning offerame®red by the Convention, and,
as appropriate, for their relatives and other pessdose to them. In some cases the
officials (investigators, prosecutors and judgesjoived with the case may come
under threat and require protection. As noted ftitlar24(2)(a), protection measures
may include, for instance, measures for physicaltemtion, relocation and non-
disclosure or limitation on the disclosure of inf@tion concerning the identity or
whereabouts of such persons and providing evidgntiales to permit witness
testimony to be given in a manner that ensures fa¢ety, such as, permitting the use
of communications technology and video links oreotadequate means.

The Convention gives States parties discretion éterchine what is meant by
“effective protection”. Furthermore, the provisiohappropriate (protection) measures
will depend on the means States parties have atdfsposal. In this regard States
parties, when deciding how to organize the prowisal effective protection of
witnesses as required under the Convention, may wis consider the latest
developments in the field of protection of witness®eth in national jurisdictions and
internationally. These developments emphasize thpoitance of incorporating
witness protection considerations into the invediig@ planning and activities at the
earliest stage possible; the specific sensitivitiypertise and training of relevant
criminal justice system actors relating to vulnégabvictim-witnesses; the
establishment of a covert witness protection pnogna; proportionality of protection
measures to the identified threats as establislyed threat assessment; expanding
protection to cover not only physical safety bigogprotection of psychological well-
being, privacy and dignity; the inclusion of a ramaf procedural protection measures
in the criminal procedure or evidentiary rules; #ygplication these measures in a
coherent and complimentary manner; and the cordehé witness.

Any witness protection measure taken should be chase formalized threat
assessment and be proportionate to the evaluatedsiich a threat assessment should
evaluate the threats and risks rising from a paldicinvestigation to victims and
witnesses. Moreover, it should be emphasized thaafeguard the human rights of
victims and witnesses, protection measures shoallthken only with the consent of
the person. At the same time, protection measureditiicult to apply if the witness
does not cooperate with authorities and may enddngeherself as well as others.

Considering the closed nature of many organizechioel groups and the secretive
character of their activities, insider informati@an be a very powerful tool and
valuable source in the process of investigating @ogdecuting criminal offences. The
ability to provide effective protection to such ioher witnesses who agree to provide
substantial cooperation is critically important &rsuring their cooperation.

These collaborating witnesses (or “collaboratorgusfice”) are special witnesses, as
they may be subject to prosecution themselves r@swt of their direct or indirect
participation in an organized criminal group. Sor@&ates with formal witness
protection programmes promote the cooperation ch snitnesses who would be
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eligible for a witness protection programme throulgh granting of immunity from
prosecution or comparative lenience, under cedamditions, which vary from State
to State. Such witnesses, who may be at a very hgh are often admitted to a
witness protection programme and serve their seateninder special penitentiary
regimes, where appropriate.

The Organized Crime Convention requires that Stales measures to encourage such
cooperation in accordance with their fundamentghllgrinciples. The specific steps
to be taken are left to the discretion of Statdsclvare required to consider providing
for the possibility of adopting immunity or lenignprovisions.

With regard to victim-witnesses, it is important émphasize the need to apply
support, assistance as well as protection measurascoherent and complementary
manner. The aim is to create conditions where \wgeg are able to participate in the
process, whether by giving statements or testimiongafe conditions despite the type
of crime, level of threat, individual circumstances vulnerabilities that otherwise
could prevent the person from providing a truthdcurate and complete statement
and testimony.

Victim assistance and support measures and eféeetitness protection measures
represent different aspects of a holistic and mo@gproach to withess protection.
Witness assistance and support measures aim aingreanditions where a witness
feels safe and reassured to provide a truthfulirate and complete statement. These
measures may be as simple as providing an accexatanation and ample advance
notice of the proceedings, an accompanying suggeogon for the interview or in the
court house, an escort to the courtroom, other rgéremotional or psychosocial
support or addressing other practical concernsaifreess might have in relation to
testimony. In addition to these measures, it shdaddnoted that the transfer of
proceedings, pursuant to article 21 of the OrgahiZeme Conventiorcan have a
potentially beneficial impact in terms of witnesstection:

Operational police protection measures are aimethla@ncing the physical protection
of the witness without placing the person in a @cbon programme. These measures,
along with good investigative practices, which atriimiting the witness’s exposure
to potential threats, provide the basis of all pgh@tection measures. Such measures
could include temporary relocation or placementairsafe house, close protection
arrangements, area or location surveillance, isegatrolling, static postings of
officers, increasing the security of the resideat¢he witness, installation of alarm
systems and a specific pre-designed protocol fwadetan armed response capacity to
a witness emergency.

Good investigative practices, which aim at limititlge exposure of witnesses to
potential threats, should take into account theomeuoendations of the threat
assessment and be amended, where appropriate.ifthege keeping investigations
confidential, minimizing the exposure and contd@ttvictims and witnesses have
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See also section V.C, below.
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with investigators, ensuring that all informatiorboat a suspect’'s criminal
background, alleged ties with organized criminaugs and acts of intimidation or
threats made against witnesses, are made knowondequtors and judges.

Procedural protections refer to measures grantedhbyauthority conducting the
proceedings which permit witnesses to testify foéantimidation and fear. These
measures can be applied in cases where vulneraii®-witnesses or witnesses who
are at risk, are required to testify. Proceduraltgmtion measures are aimed at both
protecting witnesses and preventing their re-viation by limiting their exposure to
the public or the media, the accused or threatmgluhe trial. Procedural measures
may include closing the court; giving evidence frbehind a screen or other barrier;
giving evidence via video link or other remote m&amon-disclosure of identity; use
of voice distortion and facial disguise; judiciakcretion to review and edit written
materials, deciding what does not have to be distloand can be edited out;
attendance of support persons; and sealing recoitie trial. The application of such
measures may require enacting or amendments tergiady rules.

Where the threat to witnesses is too significarkgep them safe merely by means of
operational and procedural measures, a formal sstpeotection programme may be
required to ensure the safety of witnesses. Witpestection programmes are covert
programmes, subject to strict admission criteti@t tprovide for the relocation and

possibly change of identity of witnesses whosesligee at great risk because of their
cooperation with law enforcement authorities.

Witness protection programmes are very complex makiegs, designated for cases
where extraordinary measures are necessary in twdgrarantee the witness’s safety.
Considering the impact on the lives of the protegiersons, relocation and identity
change should be measures of last resort onlyh&uigsues to take into consideration
are the consistency of the programmes with govenhrsieuctures and functions and
the principle of separation from investigative ages, operational autonomy from the
police, international cooperation and confidentyatif operations.

(b)  Protection of victims

For justice to be served, special attention shbelgbaid also to the victims of crime.
Their protection is particularly important giveretBubstantial harm they suffer from
transnational organized crime. Article 24(4) alsotes that witness protection
measures shall also apply to victims insofar ag #ne witnesses.

The Organized Crime Convention further recognibesitportance of alleviating the
impact of transnational organized crime on vulnkrahdividuals and groups and
requires States to take measures to protect vicimiswitnesses against retaliation or
intimidation and to ensure that they introduce pthoes for compensation and
restitution. In addition, States will have to calesi the perspective of victims, in
accordance with domestic legal principles and cbest with the rights of defendants.



Furthermore, it should be noted that the transfesrinninal proceedings (article 21)
could be beneficial in the protection of victini3.

401. Moreover, two of the Protocols supplementing thgadized Crime Convention are
especially relevant to the protection of victiméieTProtocol to Prevent, Suppress and
Punish Trafficking in Persons, Especially Women &tuildren, provides for the
criminalization and prevention of trafficking in Bens (article 5), as well as
assistance for and protection and repatriationictfrs (articles 6, 8 and 9(1)). The
Protocol against the Smuggling of Migrants by La®éda and Air also seeks to protect
migrants and the rights of refugees (articles 16 E9).

2. Summary of the main requirements

(@) Protection of witnesses and victims (articldsaad 25)

402. Bearing in mind that some victims may also be vésas, States are required to:

(@) Provide effective protection for withessesthini available means. This may
include:

(i) Physical protection;
(i) Domestic or foreign relocation;
(i) Special arrangements for giving evidence;

(b) Establish appropriate procedures to providees€ to compensation and
restitution for victims of offences covered by tBenvention;

(c) Provide opportunities for victims to preseniews and concerns at an
appropriate stage of criminal proceedings, sultfedomestic law;

(d) Consider relocation agreements.

(b) Measures to enhance cooperation with law emfiorent authorities
(Article 26)

403. Under article 26, States must;

(&) Take appropriate measures to encourage pevaamparticipate or who have
participated in organized criminal groups:

() To supply information for investigative andigentiary purposes;

(i) To provide factual, concrete assistance iproeng organized criminal
groups of their resources or of the proceeds afieri

(b) Consider providing for the possibility of ngéting punishment of an accused
person who provides substantial cooperation;

123 gee also section V.C, below.
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(c) Consider providing for the possibility of gtarg immunity from prosecution to
a person who provides substantial cooperation (tieg require legislation in
systems not providing prosecutorial discretion).

3. Mandatory requirements

404. The Organized Crime Convention recognizes the itapoe of protecting victims and
witnesses, both as an end in itself and as a meagessary to ensure the willingness
of witnesses to cooperate in reporting crime armvigdmg the evidence needed to
prosecute and convict offenders.

(@) Protection of witnesses

405. Each State party shall take appropriate measurkinvifis means to provide effective
protection from potential retaliation or intimidati for witnesses in criminal
proceedings who give testimony concerning offerxme&red by the Organized Crime
Convention, as appropriate, for their relatives atiter persons close to them. These
measures may include:

(a) Establishing procedures for the physical mtote of such persons, such as
relocating them and permitting limitations on thisctbsure of information
concerning their identity and whereabouts;

(b) Providing evidentiary rules, when consisteithva fair trial, to permit witness
testimony to be given in a manner that ensuresdfety of the witness, such as
allowing witnesses to testify outside of the cowwbm by closed-circuit
television, or inside the courtroom but behind seen; allowing witnesses to
testify with a pseudonym; allowing the Court to aisp a lawyer to cross-
examine the witness in certain circumstances; thgosition of publication
bans; and, excluding some or all members of théigfrbm the courtroom.

406. These requirements are mandatory, but the obligdtigprovide effective protection
for witnesses is limited to criminal proceedingtatiag to offences covered by the
Convention where, in the view of the implementingt& party, such means are
appropriate and within the means of the State padgically, it follows that such
protection should be based on the assessment tifréeg and risks in each case and to
extend protection only where justified by that asseent. The obligation to provide
protection is constrained by available resources the technical capabilities of the
State party concerned. This practical constraimegnized in the drafting of the
Convention in the words “within its means”.

(b) Scope of protection and meaning of the terntrfess”

407. The term “witness” is not defined in article 2 b&tConvention. However, article 24
specifies that a witness is somebody who givesntesty in criminal proceedings
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concerning offences covered by the Convention. Contyn the term witness is used
for persons who give evidence by oath or signatare who make sworn oral
testimony. Article 24 limits the scope of proteatido withesses in criminal
proceedings who give testimony concerning offerame®red by the Convention, and,
as appropriate, for their relatives or other pesseoiose to them. No definition is
provided to “other persons close to them” but i tontext of witness protection close
associates are normally family members or othesqrex in a close personal or
professional relationship who may be at risk asoasequence of the witness’s
cooperation with authorities.

Interpreted narrowly, the obligation to protect Wwbonly apply where testimony is
actually given, or when it is apparent that testisnavill be given, although the
requirement to protect witnesses from potentiadlision may lead to a broader
interpretation.

The experience of States that have witness protegirogrammes suggests that a
broader approach to implementing this requiremeiit be needed to guarantee
sufficient protection to ensure that witnesses ardling to cooperate with
investigations and prosecutions. Legislators mayetore wish to make provisions
applicable to any person who has or may have irdtion that is or may be relevant to
the investigation or prosecution of an offence cesidoy the Convention, whether this
Is produced as evidence or not, and is at riska@ssequence.

It should be noted also that this obligation iseexted to include the protection of
persons who participate or have participated inaittérities of an organized criminal

group and who then cooperate with or assist lawreafment, whether or not they are
witnesses (article 26(4)).

Furthermore, legislators should also wish to tak® iconsideration the additional

requirements of the United Nations Convention agai@orruption in regards to

witness protection. Under articles 32 of the Comeen against Corruption, and

bearing in mind that some victims may also be vgites (article 32(4)), States parties
are required (article 32(1)) to provide effectiveotpction for witnesses, within

available means, which may include (article 32¢@)ysical protection, domestic or

foreign relocation, and special arrangements foingi evidence, (article 32(3)) to

consider entering into foreign relocation agreemeand (article 32(5)) to provide

opportunities for victims to present views and @ne at an appropriate stage of
criminal proceedings, subject to domestic law.

(c) Constitutional limits: confrontation and disslare

Depending on the constitutional or other legal nements of each State party, two
significant constraints may exist on what may baedto implement article 24. Both
involve the basic rights of persons accused of €sirand, accordingly, article 24(2)
provides that the measures implemented should tewti prejudice to the rights of
the defendant. For example, in some States, theggief evidence without the
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physical presence of the witness or the non-diactosf identity have to be reconciled

with constitutional or other rules allowing the ased the right to confront his or her
accuser as well as the principle that court proogsdbe open to public. Another

example would be that in some States constitutionalther basic legal requirements
include the requirement that either all informatijpossessed by prosecutors, or all
such information which may be exculpatory to theused, must be disclosed in order
to enable an adequate defence to the chargesmiyisnclude personal information

or the identities of witnesses to permit propeissrexamination.

413. In cases where these interests conflict with messtaken to protect the identity or
other information about a witness for safety reastime courts may be called upon to
fashion solutions specific to each case that mestcbrequirements regarding the
rights of the accused while not creating a substiansk of disclosing information to
identify sensitive investigative sources or endangdtnesses or informants.
Legislation establishing and circumscribing judiaescretion in such cases could be
considered.

414. Central elements of witness protection are relabednd aim to prevent the adverse
impact of the offence of obstructing justice inidet 23 of the Convention, which
includes the application of threats, force andhidation against withessé&s.

(d) Assistance to and protection of victims

415. Article 25(1) requires States to take appropriateasares within their means to
provide assistance and protection to victims oktmées covered by the Organized
Crime, Convention, in particular in cases of threhtetaliation or intimidation. It
should again be noted that the expression “wittimieans” represents a recognition
of the material costs associated with protectirgimis and the technical knowledge
that is required.

416. Generally, the requirements for the protection aftims will be included within
legislation providing protection for witnesses. ible 24(4) requires States parties to
ensure that those protections will extend to attimis who are also witnesses but, to
meet the requirements of article 25, legislatorstnither extend them to victims who
are not witnesses, or adopt parallel provisionsvictims and witnesses. Both article
24 and article 25 make specific reference to pakrtases of retaliation or
intimidation.

417. In addition to protection requirements, article @50 requires measures to assist
victims?®> These measures should be complemented and enlbygéite relevant
provisions of international human rights law thatuds on the protection of victims —
as opposed to the prosecutorial aspects of crimmmateedings. Similarly, due
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See section III.E, above.
See also articles 6-8 of the Trafficking in Passdrotocol, which contains additional requirements
victims of trafficking.
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attention should be paid to the fact that victims entitled to protection against any
act that may violate their dignity and human rights

Articles 24 and 25 of the Convention address sjgegpifactical actions that States
could undertake vis-a-vis the fulfilment of thehigo justice, which implies that any
victim can assert his or her rights and receivairaaind effective remedy, including the
expectation that the person or persons responsilllbe held accountable by judicial

means. This right also entails the obligation oa part of the State to investigate
violations, to arrest and to prosecute the perfmand, if their guilt is established, to
punish thent?®

(e) Compensation or restitution

Article 25(2) requires that at least some approprigrocedures are established to
provide access to compensation or restitution. Toiss not require that victims are
guaranteed compensation or restitution, but letiyslar other measures must provide
procedures whereby it can be sought or claiffied.

In most cases, legislation will be needed to crdaenecessary procedures, if they do
not already exist. Generally, States have developedor more of the following three
possibilities for obtaining compensation or resitdto:

(@) Provisions allowing victims to sue offenders aithers under statutory or
common law torts for civil damages;

(b)  Provisions allowing criminal courts to awandntinal damages, or to impose
orders for compensation or restitution againstgesonvicted of offences;

(c) Provisions establishing dedicated funds oeses whereby victims can claim
compensation from the State for injuries or damagdfered as the result of a
criminal offence.

The right of victims to compensation or remedy nsheined in several international
human rights treati€$® In many States, more than one of these options afrapdy
exist. The status of existing schemes would naffexted, although amendments may
be necessary to ensure that all offences coverdtidoonvention and its Protocols
may form the basis of a claim under at least on@p

Countries that have none of these options availatderequired to establish at least
one and are free to adopt more than one option.
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See also the Declaration of Basic Principles stide for Victims of Crime and Abuse of Power (Gether
Assembly resolution 40/34, annex).

Article 6(6) of the Trafficking in Persons Protbcwhich was drafted later than the Organized Crime
Convention, is clearer, referring to measures tlifer @ictims of trafficking in persons the possibyjl of
obtaining compensation.

See article 2 of the International Covenant on IGivid Political Rights, article 6 of the Internatidn
Convention for the Protection of All Persons fromfdtoed Disappearance, article 14 of the Convention
against Torture and other Cruel, Inhuman or Degd@ireatment, article 39 of the Convention on the Righ
of the Child, and article 8 of the Universal Dectama of Human Rights.
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() Victim participation in criminal proceedings

423. Article 25(3) requires that victims are to be givanopportunity to express views and
concerns at appropriate stages of criminal prooggsdi In States where such
opportunities do not already exist, amendmentaws Igoverning trial procedures may
be necessary. Such legislation should take thewilly factors into consideration:

(@)

(b)

(c)

(d)

(e)

The obligation only extends to victims of aftes covered by the Convention,
which includes the four offences established iroedance with the Convention,

the additional offences established in accordarittetive Protocols, and serious
crimes as defined by article 2(b), provided thasthare transnational in nature
and involve an organized criminal group (article 3)

Whether a person who sought to make his owigsvs or concerns known was
a victim of such an offence or not would normally d question of fact for the
court hearing the case or conducting the procesdmglecide. If a victim is to
be given the opportunity to appear prior to thalfidetermination of the court
as to whether the offence actually occurred angéreon accused is convicted
of that offence, legislation should allow the cototpermit the participation
based on the claims of the victim, but without pdége to the eventual outcome
in the case. If the victim is only permitted to eppin the event that the accused
Is convicted and prior to or after a sentence ipased, this issue does not
arise;

Legislation should both allow for some form efpression on the part of the
victim and require that it actually be considergdhe court;

The obligation is to allow concerns to be préed, which could include either
written submissions or oral statements, within phecedural rules of the State
party concerned,;

The obligation is to allow participation atpappriate stages and in a manner
not prejudicial to the rights of the defence. Irmeojurisdictions, this may
require precautions to ensure that victims do ma&tlalse information that has
been excluded as evidence because defence rightselea infringed, or which
is so prejudicial as to infringe the basic rightatdair trial. For those reasons,
many States that allow victims to appear (othen @ witnesses) consider that
the only appropriate stage to do so is followingoaviction. If the accused is
convicted, however, information relating to the aup of the crime on the
victim can be relevant to sentencing.

424. The Travaux Préparatoiresindicate that while the purpose of article 25 @& t
concentrate on the physical protection of victiriee Ad Hoc Committee on the
Elaboration of a Convention against Transnatiormgla@ized Crime was cognizant of
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the need for protection of the rights of individias accorded under applicable
international law?

(9) Cooperation between persons involved in orgathizime and law
enforcement

425. According to article 26, each State party shalktakpropriate measures to encourage
persons who participate or who have participateatdganized criminal groups:

(@) To supply information useful to competent auties for investigative and
evidentiary purposes on a variety of matters;

(b)  To provide factual, concrete help to competarihorities that may contribute to
depriving organized criminal groups of their res@s or of the proceeds of
crime.

426. Depending on the legal system, this may requirsliiye amendments. States parties
are required to take appropriate measures, buduhstance of such measures is left to
national drafters®

427. The ability to provide effective protection to pems who are or have been members of
an organized criminal group and who wish to codgenaith law enforcement
authorities is critical. Provision of such protectiis unlikely to be possible without a
witness protection programme.

4, Optional measures, including optional issues

(@) Evidentiary law measures to protect the idgniittnesses

428. Subject to domestic legal principles and the rigtitthe defence, article 24(2) allows
the adoption of measures such as:

(a) Establishing procedures for the physical mtote of such persons, such as, to
the extent necessary and feasible, relocating tlaewch permitting, where
appropriate, non-disclosure or limitations on thecldsure of information
concerning the identity and whereabouts of suchqes;

(b)  Providing evidentiary rules to permit witngsstimony to be given through the
use of communications technology such as videocenéeng or other means,
such as use of disguises, masks, screens, etc.

(b) Witness protection regimes

429. Article 24(3) encourages, but does not requireteStparties to enter into agreements
or arrangements to relocate to other countrieses#tes, their relatives and other
persons close to them, who will or have testifigthwespect to the offences covered

129 Travaux Préparatoiresp. 224.

130 see section IV.E 4(b,) below.
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by the Convention and who require protection fromteptial intimidation or
retaliation. In practical terms, however, when @tigg powerful criminal
organizations, the relocation of witnesses may lbe only effective method of
protection.

430. Some States parties have initially managed a vstpestection programme based on
administrative regulations and developed legishatamly at a later stage. Many
elements of withess protection schemes are admatiig or operational in nature, but
the following elements may require legislative mgas:

(&) Powers to protect the confidentiality of tHentity of witnesses, to facilitate the
creation of new identities and the issuance of maéewntification and other
documents in a secure and confidential manner. ifklades powers to make
arrangements with other States to permit crossdvordocations and to provide
other forms of assistance in regards to the ralmtaif withesses, as sending
and receiving programmes may need the cooperatitinird party countries;

(b) To regulate the exercise of official discratidt may also be advisable to
consider dedicated legislation governing the foitayy

(1) The application and decision-making procedureletermining whether
the witness protection programme should be appdiediot in respect of a
particular person, and termination of the programme

(i)  Criteria for entry to the witness protectiprogramme;
(i)  Procedures to be followed in the assessméntks or threats;

(iv) Rights and obligations of the protected persom obligations of the
protection programme;

(v)  Safeguards to prevent the misuse of discratpppowers and funds;
(vi)  Requirements regarding physical and inforamasecurity;

(vii) In the case of protected persons who are or maybaoffenders, limits
and safeguards to protect members of the public frop potential future
offences;

(viil) Procedures for cooperation with other Sgate

(c) Sentence mitigation and immunity

431. States are required to consider the options of imityiand mitigation of sentences for
those who provide substantial cooperation undésl@r26(2) and (3). The experience
of certain jurisdictions has highlighted the merits such provisions in the fight
against organized criminal groups involved in sesiocrime.That is why the
Convention encourages the adoption of such opti@essistent with domestic
fundamental legal principles, and why it contaieguirements on adequate and
deterrent sanctions for serious offenders (seelartil of the Organized Crime
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Convention)®** It can be noted that there are different forms mamunity. The
broadest type of immunity offers complete protattimm future prosecution for any
matter mentioned in the immunized testimony. Beeatiss so broad, this form of
immunity is also commonly referred to as “blank@tiunity”. A form of immunity
that is more commonly acceptable prevents the pubesm from using the witnesses’
statements (“use”) or any evidence derived frons¢hstatements (“derivative use”)
against the witness in a criminal prosecution.

Possible legislative measures include the following

(&) The authority for judges to mitigate senteniogsthose convicted of offences
but who have cooperated and exceptions may havbetanade for any,
otherwise applicable, mandatory minimum sentenBegvisions that require
judges to impose more lenient sentences shoulgp®ached with caution, as
they may raise concerns about judicial independandecreate potential for the
corruption of prosecutors;

(b) Affording immunity from prosecution (article6@)), if implemented, may
require legislation either creating discretion notprosecute in appropriate
cases or structuring such prosecutorial discrea®mlready exists. Some form
of judicial review and ratification may have to peovided for, in order to set
out the terms of any informal arrangements andrerthat decisions to confer
immunity are binding;

(c) Although collaborators of justice cooperate withthauities in exchange for
some form of leniency in their own prosecutionytheay serve some period of
incarceration upon conviction. In those cases,got@n measures are likely to
be required. This may include family members oreottlose associates who
may be under threat. Legislative provisions mayréguired in relation to
special penitentiary regimes to ensure safety o gersons.

Where a person can provide important informatiommire than one State for the
purposes of combating organized crime, article R@&{courages States parties to
consider the possibility of reaching an agreement pyoviding mitigation of
punishment or immunity to the person with respectiarges that might be brought in
those States.

The Travaux Préparatoiresndicate that the term “mitigating punishment” imig

include not only prescribed but also de facto raifign of punishmenit?

(d) Protection of reporting persons (“whistle-blong®

The term “whistle-blower” (also “reporting persorrgfers to persons who expose or
bring to public attention an irregularity or crimespecially from within an
organization. In practice, whistle-blowers playessential role in exposing organized
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See also section IV.C, above.
Travaux Préparatoiresp. 233.



436.

437.

438.

439.

440.

12¢

criminal groups, their activities, and offencestsas corruption, money-laundering,
fraud, and other wrongdoing.

Reporting persons often take on high personal risken they collect, report or
otherwise disclose instances of irregularity omeri They may be dismissed from
their employment, sued for breach of confidentalilacklisted, threatened, assaulted
or, in some cases, killed. Protecting reportingpes from harm and retaliation is thus
important to promote and facilitate the exposingoofanized crime, improve the
detection of organized crime, enhance transparandyaccountability and reduce the
capacity of wrongdoers to rely on the silence aisth around them. In turn, the
absence of effective protection may mean that temgppersons are more vulnerable
to intimidation and retaliation and may thus beslbkely to disclose information to
entities or individuals who are able to effect @ti

While the Organized Crime Convention does not $jpady address whistle-blowing,
international best practice demonstrates that tbeegtion of whistle-blowers should
go hand in hand with the protection of other wisess Article 33 of the Convention
against Corruption contains a specific provisiom fbe “protection of reporting
persons”, which requires States parties to consiErporating into their domestic
legal system appropriate measures to provide giote@gainst any unjustified
treatment of any person who reports in good faitd an reasonable ground to the
competent authorities any facts concerning offes¢sblished in accordance with the
Convention against Corruption.

The generally accepted thresholds for the proteadibreporting persons are “good
faith”, “reasonable grounds” or a “reasonable Weli¢ wrongdoing” such that
protection shall be granted for disclosures madin @i reasonable belief that the
information is true at the time it is disclosedisThlso means that disclosures that are
knowingly false should not be protected.

The kind of protection a person might require deilseon many factors, such as the
type of information reported, the position of trergpn and the level of threat a person
faces due to the reporting. The protection measshesid ensure that the reporting
person is protected from all forms of retaliatiothreat, disadvantage and
discrimination linked to or resulting from the dissure. Of importance in this respect
are measures such as career protection, provisionpsgchological support,
institutional recognition of reporting, transfertiin the organization and relocation to
a different organization. The confidentiality ofettreporting person needs to be
preserved, and his or her identity may only beldssd with the whistle-blower’s
explicit consent.

The system of whistle-blower protection and itsraien varies from State to State. In
general, it is preferable for States to have deedcdegislation in order to ensure
clarity and seamless application of the whistlealdo framework. Provisions relating
to whistle-blowers and their protection may, fostance, be integrated into an existing
Code of Criminal Procedure, into legislation seftout the mandate and powers of the
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public prosecution service or, into witness prateciaws, or may feature in stand-
alone legislation.

441. In addition to introducing relevant legislationaf&s should also consider designating
an authority charged with receiving whistle-blowmmplaints and should mandate
that this authority collect and regularly publisatal and information regarding the
operation of whistle-blower laws. The whistle-bloweomplaints authority should
ideally be an independent agency mandated to eaaid investigate complaints of
retaliation and improper investigations of whidtlewer disclosure. Relevant laws
should also provide penalties for retaliation aghireporting persons and other
interference.

Additional references and resources

Organized Crime Convention

Article 5 (Criminalization of participation in anrganized criminal group)
Article 6 (Criminalization of the laundering of m@eds of crime)

Article 8 (Criminalization of corruption)

Article 11 (Prosecution, adjudication and sanctjons

Article 23 (Criminalization of obstruction of jus#)

Protocols supplementing the Organized Crime Conveidn

Trafficking in Persons Protocol, article 1, pargor8
Smuggling of Migrants Protocol article 1, paragr&ph
Firearms Protocol, article 1, paragraph 3

Model Legidative Provisions against Organized Crime

Article 26 (Safety of witnesses)
Article 27 (Judicial protection of witnesses)
Article 28 (Compensation and/or restitution by dfieender)

Additional United Nations resources

Declaration of Basic Principles of Justice for Vfits of Crime and Abuse of Power (General
Assembly resolution 40/34, annex).
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Discussion paper by the Secretariat on assistagom] practices and the comparison of
national legislation in the areas of identifyingdaprotecting victims of and witnesses to
organized crime (CTOC/COP/WG.2/2013/2); see anneaxtthe discussion paper, containing
model legal provisions in relation to the estabtisint of a witness protection programme

Good Practices for the Protection of Witnessestim@al Proceedings Involving Organized
Crime (published by UNODC i2008).

Guidelines on Justice in Matters involving Childckins and Witnesses of Crime (Economic
and Social Council resolution 2005/20, annex).

Resource Guide on Good Practices in the ProtectbriReporting Persongublished by
UNODC in 2015.

UNODC, Legislative Guide for the Implementation of thetgdiNations Convention against
Corruption,2nd ed. (Vienna, 2012), pp. 121-126.

Examples of national legislation
Protection of withesses

Albania, Criminal Code, art. 311

Austria, Criminal Procedure Code, 88 160, 162, 165

Bosnia and Herzegovina, Law on Protection of Wigessunder Threat and Vulnerable
Witnesses

Canada, Witness Protection Program Act

China, Witness Protection Act (Taiwan Province bfr@)

Colombia, Law No. 418 of 1997

Germany, Witness Protection Act

Guatemala, Decree No. 21 - 2006 Ley Contra la Deéncia Organizada, arts. 103 and 104

Italy, Decree Law No. 8 of 15 January 1991, coradrtvith amendments, into Act No. 82 of
15 March 1991, amended by Law No. 45 of 13 Febr@@64, Article 9-16onies

Kenya, Witness Protection Act

Russian Federation, Criminal Procedure Code, @é. 3

Republic of Korea, Criminal Procedure Act, Pagdrts 165—165-2

South Africa, Witness Protection Act 112 of 1998;ts. 1, 15 - 19, 21 and 22

Thailand, Witness Protection Act, sects. 1-23

Protection of reporting persons (whistle-blowers)

Australia, Public Interest Disclosure Act 2013 (Cth
Austria, Staatsanwaltschaftsgesetz, § 2a(6)
Bosnia and Herzegovina, Law on Whistle-blower Ritid@ in the Institutions of Bosnia and
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Herzegovina 2013

Ghana, Whistleblowers Act 2006 (Act 720)

Ireland, Protected Disclosures Act 2014

Japan, Whistle-blower Protection Act 2004

Malaysia, Whistle-blower Protection Act 2010, Pa# sect. 2, Part Il — sect. 5, Part Ill —
sects. 6 - 10, Part V — sect. 15

New Zealand, Protected Disclosures Act 2000

Peru, Whistle-blower Protection Act 2010

Republic of Korea, Anti-Corruption Act 2002, andtAm the Protection of Public Interest
Whistle-blowers 2011

Uganda, Whistle-blowers Protection Act, Part | etde Part Il — sect. 2, Part V —sect. 9 - 11,
Part VI — sect.14 — 18

United Kingdom, Public Interest Disclosure Act 1988

United States, Whistleblower Protection Act

Zambia, Public Interest Disclosure Act 2010

Assistance to and protection of victims

Bosnia and Herzegovina, Law on Protection of Wigessunder Threat and Vulnerable
Witnesses

Canada, Witness Protection Program Act

Canada, Victim Bill of Rights

Nicaragua, Penal Code, Title IV, art. 111

Republic of Korea, Criminal Procedure Act, Parglis. 294-2 - 294-3

Russian Federation, Federal Act No. 119-FZ of 2@ust 2004 “On State protection of
victims, witnesses and other parties to criminakpedings”

Armenia, Criminal Procedure Code, chap. 12, aBsartd 99

Bhutan, Penal Code, Part One, arts. 36—48

Measures to enhance cooperation with law enforcemen

Austria, Penal Code, General Part, art. 41a

Bulgaria, Criminal Code, Special Part — chap. 13. 821-321a

Cambodia, Criminal Code, Book 4 - Title 1, arts3465

Romania, Law No. 39/2003 on preventing and combatirganized crime, chaps. Il - llI,
arts. 3-10



132

F. Special investigative techniques

Article 20 of the Organized Crime Convention
— Special investigative techniques
1. If permitted by the basic principles of its datie legal system, each State Party shall,
within its possibilities and under the conditionseegrribed by its domestic law, take the
necessary measures to allow for the appropriat@usentrolled delivery and, where it deems
appropriate, for the use of other special invesitigatechniques, such as electronic or other

forms of surveillance and undercover operationsifbgompetent authorities in its territory for
the purpose of effectively combating organized etim

2. For the purpose of investigating the offencegeoed by this Convention, States Parties
are encouraged to conclude, when necessary, apgampilateral or multilateral agreements or
arrangements for using such special investigageariques in the context of cooperation at the
international level. Such agreements or arrangesngimll be concluded and implemented in
full compliance with the principle of sovereign @tdjty of States and shall be carried out strictly
in accordance with the terms of those agreemerdsrangements.

3. In the absence of an agreement or arrangemesgtdsrth in paragraph 2 of this article,
decisions to use such special investigative teclasicat the international level shall be made on
a case-by-case basis and may, when necessaryintakeonsideration financial arrangements
and understandings with respect to the exercigaristliction by the States Parties concerned.

4.  Decisions to use controlled delivery at therimional level may, with the consent of the
States Parties concerned, include methods suchtascepting and allowing the goods to
continue intact or be removed or replaced in wiool® part.

1. Introduction

442. Article 20 of the Organized Crime Convention endersthe use of special
investigative techniques such as controlled deliveslectronic surveillance, and
undercover operations. Special investigative teqples are defined as techniques for
gathering information in such a way as not to alegttarget persons, applied by law
enforcement officials for the purpose of detectimgd investigating crimes and
suspects. These techniques are especially usefulleamling with sophisticated
organized criminal groups because of the dangeatdéficulties inherent in gaining
access to their operations and gathering informadiad evidence for use in domestic
prosecutions, as well as providing mutual legalstessce to other States parties. In
many cases, less intrusive methods will simply paive effective, or cannot be
carried out without unacceptable risks to thoselved.

443. Controlled delivery is useful in particular in casehere contraband is identified or
intercepted in transit and then delivered undevesliance to identify the intended
recipients or to monitor its subsequent distributieroughout a criminal organization.
Legislative provisions are often required to persiich a course of action as the
delivery of the contraband by a law enforcemenntge other person may itself be a
crime under domestic law.
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Undercover operations may be used where it is pleskr a law enforcement agent or
other person to infiltrate a criminal organizattorgather evidence.

Electronic surveillance in the form of listening vies or the interception of

communications performs a similar function andftero preferable where a close-knit
group cannot be penetrated by an outsider or wtigreical infiltration or surveillance

would represent an unacceptable risk to the inyastin or the safety of investigators.
Given its intrusiveness, electronic surveillancegénerally subject to strict judicial

control and numerous statutory safeguards to ptealarse.

Since special investigative techniques such asralted deliveries and undercover
operations frequently require the cooperation aptalgoration of multiple law
enforcement agencies of different countries, irdBomal cooperation is essential to
facilitating the smooth conduct of such operatidhss important to note that, while
some forms of covert investigations may be legaddame jurisdictions, they may be
unacceptable in others.

Article 20(1) of the Convention pertains to invgative methods that are to be applied
at the domestic level. Article 20(2)—(4) providew fmeasures to be taken at the
international level. TheModel Legislative Provisions against Organized @Gim
provide some further guidancg.

2. Summary of the main requirements

In accordance with article 20, States parties must:

(@) Establish controlled delivery as an investigattechnique available at the
domestic and international level, if permitted the tbasic principles of its
domestic legal system;

(b) Have the legal ability to provide, on a cagezhse basis, international
cooperation with respect to controlled deliverigbere not contrary to the basic
principles of its domestic legal system;

(c) Where it deems it appropriate, establish eb@it surveillance and undercover
operations as an investigative technique availadlethe domestic and
international level.

3. Mandatory requirements

Article 20(1) requires States parties to estaltighspecial investigative technique of
controlled delivery, provided that this is not aamy to the basic principles of their
respective domestic legal systems. When implemgntivese provisions, national
drafters will need to consider issues such asxfsemce of a legislative basis and the
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Model Legislative Provisions against Organized Crime 67-81.
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requirement of prior judicial authorization for aednditions on the use of special
investigative techniques, especially with regard govacy and human rights,

exemption from civil and criminal liability undeerdain circumstances, admissibility
and strength of evidence obtained through such unessin court as well as

supervision and control mechanisms. The decisioethér to use this technique in a
specific circumstance is left to the law, discretiand resources of the State
concerned, as reflected by the phrase “within dssfbilities and under the conditions
prescribed by its domestic law”.

Article 20(3) provides that, in the absence of greament or arrangement, decisions
to use such special investigative techniques aintieenational level shall be made on
a case-by-case basis. This formulation requiresate $arty to have the ability to
cooperate on a case-by-case basis at least wigieaieso controlled delivery, the
establishment of which is mandatory pursuant talar20(1) where not contrary to
the basic principles of the legal system of theteStoncerned. For a number of
countries, this provision will itself be a suffiokesource of legal authority for case-by-
case cooperation. In cases in which a State caginettly implement this type of
treaty provision, legislation needs to be adopted.

Article 20(4) clarifies that among the methods ohtrolled delivery that may be

applied at the international level are to intercapd allow goods to continue intact, to
intercept and remove goods, or to intercept anthcepgoods in whole or in part. It

leaves the choice of method to the State party eroied. The method applied may
depend on the circumstances of the particular case.

4. Other measures, including optional issues

Article 20(1) specifically encourages the use eft&bnic surveillance and undercover
operations. Th&ravaux Préparatoiresonfirm that article 20(1) of the Convention
does not imply an obligation on States parties axarprovisions for the use of all the
forms of special investigative techniques ndfédAs mentioned earlier, these
techniques may, however, be the only way law eefoent can gather the necessary
evidence to obstruct the activities of often seeesbrganized criminal groups.

With regard to undercover operations, it is vitad hational drafters to consider the
issue of admissibility and strength of evidenceawoi®d through infiltration and
whether the undercover agent has to reveal thaliidentity when giving testimony. It
is of crucial importance to balance the interedtgustice, including the need to
effectively combat transnational organized criméhwhe guarantee of a fair trial of
the accused. Furthermore, if legislation authogzime use of undercover operations is
introduced, national drafters also need to considgications for the liability of
police officers involved in such operations.
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Travaux Préparatoiresp. 206.
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454. The term “electronic surveillance” covers an ariay capabilities and practices,
including audio, visual, tracking, and data sutaeite. Taking into account the
rapidly evolving advances in technology, it is imjant that definitions in national law
be neutral in order to allow for future developnseintthis area.

455. Article 20(2) encourages, but does not requireteStparties to enter into agreements
or arrangements to enable special investigativdinigoes, such as undercover
investigations, electronic surveillance and cotabldeliveries, to be conducted on
behalf of another State, as a form of internatia@oalperation.

Additional references and resources

Organized Crime Convention

Article 34 (Implementation of the Convention)

Protocols supplementing the Organized Crime Conveidn

Trafficking in Persons Protocol, article 1, pargur8
Smuggling of Migrants Protocol article 1, paragr&ph
Firearms Protocol, article 1, paragraph 3

Model Legidative Provision against Organized Crime

Article 13 (Controlled delivery)
Article 14 (Assumed identities)
Article 15 (Infiltration)

Article 16 (Electronic surveillance)

Additional United Nations resources

Background paper prepared by the Secretariat anplbastices and experiences in using the
United Nations Convention against Transnational a@ized Crime for international
cooperation and the role of regional netw@@&TOC/COP/WG.3/2012/2), paras. 13-16.
Current Ractices in Electronic Surveillancin the Investigation of Serious and Organized
Crime (United Nations publication, Sales No. E.09.X1.19)
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Examples of national legislation

Australia, Measures to Combat Serious and Orgar@irade Act 2001

Bulgaria, Penal Procedure Code, chap. 14, arts1772

Canada, Criminal Code, sect. 25

France, Customs Code, Title Il, chap. IV, sectiZ ,6¥ bis

Iceland, Rules on special methods and operationth@fpolice during investigation of
criminal cases, chaps. I-VI, arts. 1-28

Montenegro, Criminal Procedure Code, 9. Measuré&eofet Surveillance, arts. 157-162

United Kingdom, Regulation of Investigatory PowArt 2000, Part Il

Controlled deliveries

France, Customs Code, Title I, chap. IV, secar?,67bis

Controlled operations

Australia, Australian Crimes Act 1914, 15GD and -G

Assumed identities and infiltration

France, Penal Code, arts. 706-81 - 706-87

Denmark, Criminal Code of Procedure, Title 1V, 826 lit. g, h and p
Switzerland, Swiss Criminal Procedure Code, aB86.-298
Germany, Criminal Code of Procedure, sects. 11@adlaab

Electronic surveillance

United Kingdom, United Kingdom Regulation of Invigsttory Powers Act 2000



G. Establishment of a criminal record

Article 22 of the Organized Crime Convention
— Establishment of a criminal record
Each State Party may adopt such legislative orrati@asures as may be necessary to take into
consideration, under such terms as and for theogerphat it deems appropriate, any previous

conviction in another State of an alleged offenfderthe purpose of using such information in
criminal proceedings relating to an offence covdrgdhis Convention.

1. Introduction

456. Members of transnational organized criminal groopsrate throughout the world and
may commit offences in the jurisdictions of manyffatient States. By sharing
information on an alleged offender’s criminal rat,otates parties help to ensure that
the greatest possible body of relevant eviden@aslable to the State attempting to
prosecute the individual.

457. There are certain circumstances where it may kevaat to take into consideration
that a suspect has been convicted of an offene@ather jurisdiction. Depending on
national laws and procedure this may be relevanhguhe investigative, pre-trial, or
sentencing stage or, where applicable, duringhestings.

458. For example, it may be relevant to the sentenaidge to know that the offender has
engaged in these actions before in other countries.

459. Article 22 of the Organized Crime Conventioequires States parties to consider
adopting measures which would allow them to take iconsideration an alleged
offender’s previous convictions in another Statéat€s parties could utilize this
information in a criminal proceeding relating to@ffence covered by the Convention.

460. It should be stressed, however, that evidence iof monvictions can also have a
prejudicial effect. A record of previous offendingn lead the court or jury to assume
that because the individual committed another critmat individual must have
committed the present crime as well. That assumpsianfair to the alleged offender,
and a conviction based upon it undermines the prageinistration of justice. For
that reason, the probative value of the evideneglsi¢o be carefully weighed against
the likely prejudicial effect that the evidence nieave on the course of justice.

2. Summary of the main requirements
461. Under article 22, States parties may adopt legigladr other measures as may be
necessary and under such terms as and for thegautipat it deems appropriate:

(@) To take into consideration any previous comwittin another State of an
alleged offender;



462.

463.

464.

465.

13¢

(b)  For the purpose of using such information imaral proceedings relating to an
offence covered by the Convention.

3. Mandatory requirements

Article 22 contains no mandatory requirements.

4. Other measures, including optional issues

In accordance with article 22, States parties mashwo consider adopting such
legislative or other measures as may be necessa@ke into consideration, under
such terms as and for the purpose that it deem®pp@te, any previous conviction in
another State of an alleged offender for the pwpwoisusing such information in
criminal proceedings relating to an offence esshgld in accordance with the
Organized Crime Convention.

Because information regarding previous offending ba unfairly prejudicial to an
alleged offender, it is crucial that clear prinepland rules are established for when
this information can be utilized as evidence inspauting an offence established
under the Organized Crime Convention. Article 2%egi relevant States parties
discretion in establishing the appropriate terms purposes under which this type of
evidence may be used.

As a practical matter, it may be necessary foreStgiarties to put in place an
administrative procedure whereby information aludr convictions can be obtained
from other States parties. This could be undertéikeugh mutual legal assistariée.

Additional references and resources

Model Legidative Provisions against Organized Crime

Article 25 (Evidence of prior convictions of Conviem offences)

Examples of national legislation

Austria, Strafregistergesetz (Criminal Register)Ag§ 9
Canada, Criminal Records Act
Finland, The Criminal Records Act 1993
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See also section V.B, below.



Germany, Zentralregistergesetz (Federal CentraiskagAct), 8853
New Zealand, Criminal Records (Clean Slate) Act4200
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Related international instruments

Convention against Torture and other Cruel, InhusraDegrading Treatment
(United NationsTreaty Seriesvol. 1465, No. 24841)

Convention on the Rights of the Child
(United NationsTreaty Seriesvol. 1577, No. 27531)

International Convention for the Protection of RErsons from Enforced Disappearance
(United NationsTreaty Seriesvol. 2716, No. 38349)

International Convention for the Suppression offlr@ancing of Terrorism
(United NationsTreaty Seriesvol. 2178, No. 38349)

International Covenant on Civil and Political Right
(General Assembly resolution 2200 A (XXI), annex)

International Standards on Combating Money Launagand the Financing of Terrorism
and Proliferation: the FATF Recommendations

Optional Protocol to the Convention against Tortamd other Cruel, Inhuman or Degrading
Treatment
(United NationsTreaty Seriesvol. 2375, No. 24841)

Principles on the effective prevention and investan of extralegal, arbitrary and summary
executions
(Economic and Social Council resolution 1989/6%ex)

United Nations Convention against Corruption
(United NationsTreaty Seriesvol. 2349, No. 42146)

United Nations Convention against lllicit Traffie Narcotic Drugs and Psychotropic
Substances of 1988
(United NationsTreaty Seriesvol. 1582, No. 27627)

United Nations Convention on the Law of the Sea
(United NationsTreaty Seriesvol. 1833, No. 31363)

United Nations Standard Minimum Rules for Non-cds&bMeasures (the Tokyo Rules)
(General Assembly resolution 45/110, annex)

Universal Declaration of Human Rights
(General Assembly resolution, 217 A (111))
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Legislative and administrative measures to enhare
legal assistance and law enforcement and other fosrof
international cooperation

466.

467.

468.

469.

Comprehensive, multiagency, and flexible cross-borcdooperation is essential to
ensure the appropriate investigation and prosatuidransnational organized crime.
International cooperation in criminal justice owhen States share information,
resources, investigators, and prosecutors to aghiee common goal of combating
organized criminal groups and their criminal ati®s.

The basis of international criminal justice coopera may be formal or informal.
Formal cooperation can be based on treaties, suttheaOrganized Crime Convention
or other international, regional, or bilateral tres. Informal cooperation generally
involves direct officer-to-officer or agency-to-agy contact across borders.
Generally, it is not dealt with by legislation batay sometimes be based on a
memorandum of understanding between the cooper&atatgs or their agencies.

The Organized Crime Convention contains a rangae#sures to enable and facilitate
international cooperation between States partidsctware further discussed in this
chapter. These measures include extradition (artid), mutual legal assistance
(article 18), joint investigations (article 19)wanforcement cooperation (article 27),
transfer of sentenced persons (article 17) andfeeamf criminal proceedings (article
21).

The Trafficking in Persons Protocol, the SmugglmigMigrants Protocol and the
Firearms Protocol contain additional provisionstiaely to international cooperation
that are further discussed in the respective latiyg guide to each Protocol.
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A. Extradition

Article 16 of the Organized Crime Convention
— Extradition

1. This article shall apply to the offences covebgdthis Convention or in cases where an
offence referred to in article 3, paragraph 1 (ajb), involves an organized criminal group and
the person who is the subject of the request foradition is located in the territory of the

requested State Party, provided that the offencevfich extradition is sought is punishable
under the domestic law of both the requesting Ratty and the requested State Party.

2. If the request for extradition includes sevesgpharate serious crimes, some of which are
not covered by this article, the requested StateyP@ay apply this article also in respect of the
latter offences.

3. Each of the offences to which this article agplshall be deemed to be included as an
extraditable offence in any extradition treaty &rig between States Parties. States Parties
undertake to include such offences as extraditalftnces in every extradition treaty to be
concluded between them.

4. If a State Party that makes extradition conddloon the existence of a treaty receives a
request for extradition from another State Partthwihich it has no extradition treaty, it may
consider this Convention the legal basis for exti@u in respect of any offence to which this
article applies.

5. States Parties that make extradition conditionahe existence of a treaty shall:

(@) At the time of deposit of their instrumentrafification, acceptance, approval of or
accession to this Convention, inform the Secre@ewyeral of the United Nations whether they
will take this Convention as the legal basis fobperation on extradition with other States
Parties to this Convention; and

(b) If they do not take this Convention as thealdgasis for cooperation on extradition,
seek, where appropriate, to conclude treaties dradgition with other States Parties to this
Convention in order to implement this article.

6. States Parties that do not make extradition itiondl on the existence of a treaty shall
recognize offences to which this article appliegxdsaditable offences between themselves.

7. Extradition shall be subject to the conditiomsvided for by the domestic law of the
requested State Party or by applicable extraditieaties, including, inter alia, conditions in
relation to the minimum penalty requirement forradttion and the grounds upon which the
requested State Party may refuse extradition.

8. States Parties shall, subject to their domdstic, endeavour to expedite extradition
procedures and to simplify evidentiary requiremeatating thereto in respect of any offence to
which this article applies.

9. Subject to the provisions of its domestic lawl &a extradition treaties, the requested State
Party may, upon being satisfied that the circunt#anso warrant and are urgent and at the
request of the requesting State Party, take a pemdmse extradition is sought and who is

present in its territory into custody or take otlagpropriate measures to ensure his or her
presence at extradition proceedings.

10. A State Party in whose territory an allegectodfer is found, if it does not extradite such
person in respect of an offence to which this Ertapplies solely on the ground that he or she is
one of its nationals, shall, at the request of $itete Party seeking extradition, be obliged to
submit the case without undue delay to its competathorities for the purpose of prosecution.
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Those authorities shall take their decision anddaohtheir proceedings in the same manner as
in the case of any other offence of a grave nainder the domestic law of that State Party. The
States Parties concerned shall cooperate with eduér, in particular on procedural and
evidentiary aspects, to ensure the efficiency ohqurosecution.

11. Whenever a State Party is permitted under dtsestic law to extradite or otherwise
surrender one of its nationals only upon the caémdlithat the person will be returned to that
State Party to serve the sentence imposed as k oéshe trial or proceedings for which the
extradition or surrender of the person was sougitt that State Party and the State Party
seeking the extradition of the person agree with dption and other terms that they may deem
appropriate, such conditional extradition or sudemnshall be sufficient to discharge the
obligation set forth in paragraph 10 of this agicl

12. If extradition, sought for purposes of enfogcim sentence, is refused because the person
sought is a national of the requested State Piwyrequested Party shall, if its domestic law so
permits and in conformity with the requirementsso€h law, upon application of the requesting
Party, consider the enforcement of the sentendehtimbeen imposed under the domestic law
of the requesting Party or the remainder thereof.

13. Any person regarding whom proceedings are beamged out in connection with any of
the offences to which this article applies shallgo@ranteed fair treatment at all stages of the
proceedings, including enjoyment of all the right&l guarantees provided by the domestic law
of the State Party in the territory of which thatgon is present.

14. Nothing in this Convention shall be interpretedimposing an obligation to extradite if
the requested State Party has substantial growndsefieving that the request has been made
for the purpose of prosecuting or punishing a persn account of that person’s sex, race,
religion, nationality, ethnic origin or politicalpinions or that compliance with the request
would cause prejudice to that person’s positiorafoy one of these reasons.

15. States Parties may not refuse a request foadition on the sole ground that the offence is
also considered to involve fiscal matters.

16. Before refusing extradition, the requested eSRarty shall, where appropriate, consult
with the requesting State Party to provide it vdthple opportunity to present its opinions and
to provide information relevant to its allegation.

17. States Parties shall seek to conclude bilatarad multi- lateral agreements or
arrangements to carry out or to enhance the effawtiss of extradition.

1. Introduction

470. Extradition is a formal and, most frequently, aatyebased proces¥ leading to the
return or delivery of fugitives to the jurisdictiam which they are wanted in relation to
criminal activities. Since the late nineteenth oent States have signed bilateral
extradition treaties in their efforts to eliminasafe shelters for serious offenders.
Treaty provisions vary from State to State.

471. In the past, extradition treaties commonly contdimelist of extraditable offences.
These set lists create difficulties every time a rigpe of crime emerges with the
advancement of technology and other social andamnmnchanges. For this reason,

1% In some instances, extradition may take placentatily and in the absence of a treaty betweerStages

concerned. This, however, does not occur frequently
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more recent extradition treaties adopt a thresloldhinimum penalty definition of
extraditable offences that are tied to a minimummatty or other criteria for
establishing double criminality. The relevant tih@g may be different depending on
the different stages of the prosecution and tBalfining extraditable offences in this
manner obviates the need to list individual offen@nd renegotiate a treaty or
supplement it if both States pass laws dealing witlew type of criminal activity, or
if the list inadvertently fails to cover a type afiminal activity punishable by both
States. These developments also generated thefareadnodel extradition treaty, in
response to which the United Nations adopted th@eéWiGreaty on Extraditiof’

472. In addition to action by States to amend old tematand sign new ones, some
conventions on particular offences contain provisitor extradition and mutual legal
assistance. One such example is the Conventionsigaorruption (see article 44). In
addition, the need for a multilateral approachledgo several regional initiatives and
instruments containing provisions on extradition.

(@) Dual criminality

473. The extradition obligations under the OrganizedntriConvention apply if the
offence for which extradition is sought is punisleabnder the domestic law of both
the requesting State party and the requested Ptaty. This dual criminality
requirement is a deeply ingrained principle of adition law and is expressly
provided for in article 16, paragraph 1 of the Giigad Crime Convention. It should
be satisfied with respect to the offences estadtisim articles 6, 8 and 23 of the
Convention, since all States parties are oblig&tedriminalize such conduct. With
respect to requests relating to offences estalolishaccordance with article 5, if one
State party chooses conspiracy to meet the regeitesmand another chooses the
criminal association option, this alone does netjude a finding of dual criminality.
Here, the conduct must be examined to determiiteisfcriminalized in both States
parties. Similarly, with respect to requests raatio serious crime, where States
parties are not required to criminalize the samedaot, no obligation to extradite
arises unless the dual criminality requirementigliied.

474. In recent years, there have been some moves tagehténe analysis of the dual
criminality requirements to avoid refusal of exiteoh requests in some
circumstances. This has been achieved by shiftiaddcus on conduct rather than on
categories or classifications of criminal offenaesder the domestic laws of the
requesting and the requested State. One exampl@sofpproach can be found in
article 43(2) of the Convention against Corruptiasich states that: “In matters of
international cooperation, whenever dual crimiyalg considered a requirement, it
shall be deemed fulfilled irrespective of whethee taws of the requested State party
place the offence within the same category of affeor denominate the offence by the
same terminology as the requesting State partheifconduct underlying the offence

187 General Assembly resolution 45/116, annex, asdlugion 52/88, annex.
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for which assistance is sought is a criminal ofeemmder the laws of both States
parties.*®

(b) Implementation of article 16

The Organized Crime Conventi@ets a basic minimum standard for extradition for
the offences it covers and also encourages thetiadopf a variety of mechanisms
designed to streamline the extradition process. Cbrvention encourages States to
go beyond this basic standard in bilateral or negjicextradition arrangements to
supplement article 16 (see also article 16(7)).

To implement the requirements of article 16, soregislative changes may be
necessary. Depending on the extent to which domésw and existing treaties
already deal with extradition, this may range frima establishment of entirely new
extradition frameworks, to less extensive exparsionamendments to include new
offences or make substantive or procedural chamgesonform to the Organized
Crime Convention.

In making legislative changes, drafters should timd the intention of the Convention
IS to ensure that the human rights of those whgsadition is sought are respected at
all times and that all existing rights and guarastapplicable in the State party from
whom extradition is requested are applied (seelarti6(13)).

Generally, the extradition provisions are desigriedensure that the Convention
supports and complements pre-existing extraditivangements and does not detract
from them.

2. Summary of the main requirements

Provided that the offence for which extraditionsisught is punishable under the
domestic laws of both the requesting and the reqdeState party (article 16,
paragraphs 1 and 3), States parties must ensurthéhtnllowing offences are deemed
extraditable offences in any extradition treatiesngen them:

(a) Offences established in accordance with adiél, 6, 8 and 23 of the Organized
Crime Convention that are transnational and invadwe organized criminal
group;

(b)  Serious crime that is transnational and ingslen organized criminal group;

138

Some regional extradition treaties and arrangésngo beyond the traditional dual criminality reguient

by employing the principle of mutual recognitiom legions with close economic integration and cross
border areas of free movement of goods and petisoparticular, mutual recognition of national criral
warrants and judgments can be a key tool. In thhefigan Union, for example, member States agregeaub
to specified grounds for refusal, to recognize amdcute European arrest warrants without any furthe
formalities and with no application of the dualnesimality requirement for a list of 32 offences. 8arly,
under the Caribbean Community (CARICOM) Arrest Warr@rdaty, States parties are required to make
provision in national law for the arrest and datmbf any requested person pursuant to a CARICOMsarre
warrant issued by another State party.
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(c) Offences established in accordance with adid, 6, 8 and 23 that involve an
organized criminal group, where the person who ise extradited is located in
the territory of the requested State party;

(d) Serious crime (defined in article 2(b)) thatalves an organized criminal
group, where the person who is to be extraditdddated in the territory of the
requested party;

(e) Offences established in accordance with theoPots to which States are
parties.

States parties that require a treaty basis asraquisite to extradition must notify the
Secretary-General of the United Nations as to wdretr not they will permit the
Organized Crime Convention to be used as a tresig lfor extradition (article 16(5)).

States parties with a general statutory extradgidmeme must ensure that the offences
described above are deemed extraditable offenader wihat scheme article 16(1) and
(6)). Legislation may be required if current legtgbn is not sufficiently broad.

A State party that denies an extradition requesthenground that the fugitive is its
national shall submit the case for domestic prademein recognition of the principle
aut dedere aut judicaréextradite or prosecute). In doing so, it shaber that the
decision to prosecute and any subsequent proceedirggconducted with the same
diligence as a serious domestic offence and sbalberate with the requesting State
party to ensure the efficiency of the prosecutiarii¢le 16(10)). Legislation may be
required if current law does not permit evidencéawied from foreign sources to be
used in domestic proceedings.

Each State party must ensure fair treatment fasquer facing extradition proceedings
pursuant to article 16, including enjoyment ofraghts and guarantees provided for by
its domestic law (article 16(13)). Legislation miag required if no specific domestic
extradition procedures are provided for.

Each State party must ensure that extradition isrefased by it on the sole ground
that the offence for which extradition is soughtalso considered to involve fiscal
matters (article 16(15)). Legislation may be reediif existing laws or treaties are in
conflict.

Prior to refusing extradition, a requested Statgypaust, where appropriate, consult
with the requesting State party to provide it withe opportunity to present
information regarding the allegations and viewstenmatter (article 16(16)).

A State party shall endeavour to expedite extraditprocedures and simplify
evidentiary requirements relating thereto. Consistéth article 16(8), legislation that
sets out expedited extradition procedures or @ariévidentiary requirements may be
considered.

A State party can discharge its obligation to sulangase for prosecution pursuant to
article 16(10) by surrendering the person subjet¢hé condition that the person will
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be returned to the requested state to serve thtermenimposed as a result of the
prosecution (article 16(11)).

Where the requested State denies extradition forement of a sentence because the
person sought is a national of the requested Stheée State party shall consider
enforcing the sentence if its law so permits (&tid(12)).

3. Mandatory requirements

(@) Scope (article 16(1))

Article 16(1) establishes the scope of the oblayatio provide extradition in broader
terms than those of article 3 on the scope of egptin of the Convention. Extradition
is to be provided with respect to the offences oedeoy the Convention or in cases
where an offence referred to in article 3(1)(a)lmrinvolves an organized criminal
group and the person who is the subject of theaslgior extradition is located in the
territory of the requested State party, provideat the offence for which extradition is
sought is punishable under the domestic law of Hmthrequesting State party and the
requested State party. While this articulation appeomplex, it consists of several
key components that can be readily differentiated.

The extradition obligation applies to the offencesered by the Convention, which,
by application of article 3 (Scope of applicatiomgans:

(@) Offences established in accordance with agich, 6, 8 and 23 of the
Convention that are transnational (defined in Eti8(2)) and involve an
organized criminal group (defined in article 2(a));

(b) Serious crimes (defined in article 2((b)) tlaa¢ transnational and involve an
organized criminal group;

(c) Offences established in accordance with thetoeols, to which States are
parties.

In addition, the extradition obligation also appliwhere an offence referred to in
article 3(1)(a)or (b) involves an organized criminal group and the pensbo is the
subject of the request for extradition is locatedhie territory of the requested State
party, meaning:

(@) Offences established in accordance with adich, 6, 8 and 23 of the
Convention, where the person who is to be extrddgtdocated in the territory
of the requested party and which involve an orgahiziminal group; and

(b)  Serious crime, where the person who is to keadited is located in the
territory of the requested party and where thenui#einvolves an organized
criminal group.
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492. The extradition obligation applies provided thag thffence for which extradition is
sought is punishable under the domestic law of Hwtrequesting State party and the
requested State party. This dual criminality regjment will automatically be satisfied
with respect to the offences established in agiéle8 and 23 of the Convention, since
all States parties are obligated to criminalizehsconduct. However, with respect to
requests relating to offences established in aecmel with article 5 or to serious
crime, where States parties are not required tmicalize the same conduct, no
obligation to extradite arises unless this duahgrality requirement is fulfilled.

(b) Extraditable offences in extradition treatiesticle 16(3))

493. Article 16(3) obliges States parties to consider ¢ffences described in article 16(1)
as automatically included in all extradition treatiexisting between them. In addition,
the parties undertake to include them in all fuextradition treaties between them.

494, By virtue of article 16(3), the offences are autto@ly incorporated by reference into
extradition treaties. Accordingly, there would naifty be no need to amend them.
However, if treaties are considered subordinatdoimestic extradition statutes under
the legal system of a particular country and itsent statute is not broad enough to
cover all of the offences set forth in article )6@mending legislation may be
required.

(c) Notification regarding application or non-apgdtion of article 16(4)
(relevant to countries in which a treaty basis igrarequisite to extradition,
(article 16(5))

495. Article 16(5) does not apply to States parties tteat extradite to other countries
pursuant to a statute (see comments related weatt(6) below). It applies only to
States parties for which a treaty basis is a pteséq to extradition. Such countries
are required to notify the Secretary-General ofnéed Nations as to whether or not
they will permit the Organized Crime Conventionlde used as a treaty basis for
extradition. The notification should be providedhe United Nations Office on Drugs
and Crime. They are also, where appropriate, regdeto conclude additional
extradition treaties in order to expand the nundfeStates parties to which fugitives
can be extradited in accordance with this article.

(d) Extradition on the basis of a statute (releveantountries that provide for
extradition by statute (article 16(6))

496. Article 16(6) mandates States parties that do egtire a treaty basis for extradition
(that is, States parties that provide for extradifpursuant to a statute) to include the
offences described in article 16(1) as extraditadffences under their applicable
statute governing extradition in the absence ofaty.
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Thus, where the existing statute in a particulateSparty governing extradition is not
sufficiently broad in scope to cover the offencesalibed in article 16(1) it will be
required to enact legislation to broaden the ofésrmvered by the existing stattite.

(e) Conditions to extradition (article 16(7))

Article 16(7) provides that grounds for refusal asitier conditions to extradition
(such as the minimum penalty required for an oféetacbe considered as extraditable)
are governed by the applicable extradition treatjorce between the requesting and
requested States or, otherwise, the law of theastgd State. In some States, statutory
grounds for refusal of extradition are linked te ttonstitutional obligations in relation
to the protection of fundamental rights and freesloai the person sought for
extradition. Article 16(7) thus establishes no iempéntation requirements separate
from the terms of domestic laws and treaties gamgraxtradition*°

Prosecution where a fugitive is not extraditedgrounds of nationality
(article 16(10))

Article 16(10) provides that where a requestedeSpatrty does not extradite a person
found in its territory for an offence set fortharticle 16(1) on grounds that the person
Is its national, that State shall, at the requésh® State party seeking extradition, be
obliged to submit the case without undue delaytdocompetent authorities for the

purpose of prosecution. Those authorities are teragne whether to proceed with a
prosecution and conduct their proceedings in tlmesmanner as in the case of any
other offence of a grave nature under the domésticof that State party. The States
parties concerned are to cooperate with each oithgrarticular on procedural and

evidentiary aspects, to ensure the efficiency ohgurosecutions.

In essence, the obligation to submit a case foredbic prosecution consists of a
number of distinct elements:

(&) An extradition request concerning an offeretef@rth in article 16(1) must have
been denied because the fugitive is a nationdleoféquested State;

(b) The State party seeking extradition must hasguested submission for
domestic prosecution in the requested State;

(c) The State party that denied extradition mostdafter:
()  Submit the case to its authorities for progecuwithout undue delay;

(i) Determine whether to proceed with a prosemutiand conduct the
proceedings in the same manner as a serious dorogsie;

(i) Cooperate with the other State party in arde obtain the necessary
evidence and otherwise ensure the efficiency optbsecution.

139
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States parties may refer to the UNODIGdel Law on Extraditiorf2004) for further guidance.
The examples of conditions and grounds for réfasaout for States parties in the UNOMDdel Law on
Extradition (2004) may be instructive on these points.
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Such domestic prosecutions are time consuming @salrce intensive, as the crime
will normally have been committed in another countt will generally be necessary
to obtain most or all of the evidence from abroad # ensure that it is in a form that
can be introduced into evidence in the courts @& 8tate party conducting the
investigation and prosecution.

To carry out such prosecutions, the State partgemed will first need to have a legal
basis to assert jurisdiction over offences commhittbroad, as required by article 15(3)
of the Convention?* In addition, effective implementation of articl6(10) requires a
State conducting a domestic prosecution in liewexifadition to have mutual legal
assistance laws and treaties to enable it to okeaidence from abroad. At a
minimum, effective implementation of article 18 shib suffice for this purposté?
Drafters of national legislation should also enstivat domestic laws permit such
evidence obtained abroad to be admissible by iigtsdor use in such proceedings.

The difficulty of successfully mounting a proseoutiin these types of cases is of
course compounded by the fact that the crime wapeqetrated in the State where
the suspect now resides. Differences in legalticadi and systems between where the
investigation was conducted and where the case ibet tried can pose further
complications. This is particularly the case ifrdhés a question as to whether the
requested State has the jurisdiction to prosedwecase domestically. Mutual legal
assistance should be utilized in cases of this ty@ed in the proposed prosecution in
the requested State. Evidence gathered to dateelneguesting State can be provided,
and any additional evidence can be acquired thrdugher mutual legal assistance
requests. It may also be useful to ensure effeatiygementation of article 21 of the
Convention on transfer of criminal proceedingsdoilitate the domestic prosecution
in the requested Stat&.

Implementation of article 16(10) also requires ediiton of adequate human and
budgetary resources to enable domestic prosecetifomts to succeed. Thus, the
Convention requires the investigation and proseat be given the same priority as
would be given to a grave domestic offence.

The Travaux Préparatoireseflect the general understanding that Statesegashould
also take into consideration the need to elimiredée havens for offenders who
commit heinous crimes in circumstances not covesedrticle 16(10). Several States
indicated that such cases should be reduced aedat&tates stated that the principle
of aut dedere aut judicar@xtradite or prosecutshould be followed**

An alternative method of meeting the requirememtthis paragraph is the surrender
of a fugitive subject to the condition that the gmer will be returned to the requested
state to serve the sentence imposed as a resh pfosecution (see article 16(11)).
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See also section IV.A, above.

See also section V.B, below.

See also section V.C, below.

Travaux Préparatoirespp. 162 and 163.
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Guarantees of persons undergoing the extraditimcess (article 16(13))

Article 16(13) requires a State party to provide feeatment to the fugitive during
extradition proceedings it is conducting, includitige enjoyment of all rights and
guarantees that are provided for by that Stateiswéh respect to such proceedings.
In essence, this paragraph obligates States p&otieissure that they have procedures
to ensure fair treatment of fugitives and that fivgs are given the opportunity to
exercise such legal rights and guarantees.

(h) Prohibition on denial of extradition for fiscaffences (article 16(15))

Article 16(15) provides that States parties maynefiise a request for extradition on
the sole ground that the offence is also considéweivolve fiscal matters. States
parties must therefore ensure that no such groamgefusal may be invoked under its
extradition laws or treaties.

Thus, where a State party’s laws currently perméhsground for refusal, amending
legislation should be enacted to remedy this. Wisereh a ground for refusal is
included in any of a State party’s extradition ties; normally the act of that country
becoming party to the Organized Crime Conventianthe enactment of domestic
amending legislation, would automatically invaliglahe contrary provisions of an
earlier treaty. Given this, only rarely, if at ahould amendments to particular treaties
be required. With respect to future extraditioraties, States parties must not include
such grounds for refusal.

0] Consultations prior to refusing (article 16(16)

Article 16(16) provides that, where appropriate taquested State party shall consult
with the requesting State party before refusingaehtion. This process could enable
the requesting State party to present additiorfatnimation or explanations that may
result in a different outcome. Since there may bmes cases in which additional
information could never bring about a differentulgsthe obligation is not categorical,
and the requested State party retains some defjidiscoetion to determine when it
would be appropriate to do so. Nevertheless,Tifavaux Préparatoiresndicate that
the words “as appropriate” are to be understood iatatpreted in the spirit of full
cooperation and should not affect, to the exterdsiimbe, the obligatory nature of
article 16(1) of the Convention. Th€&ravaux Préparatoiresemphasize that the
requested States parties when applying this pgshgeae expected to give full
consideration to the need to bring offenders taigasthrough cooperation in
extradition matters®
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4, Optional measures, including optional issues

(@) Optional application to other offences (artid6(2))

Article 16(2) of the Convention allows States pegtio apply the extradition article to
offences other than those set forth in article L68lates parties are not under any
obligation to extradite for other offences, althbulgey are encouraged to do so.

The Travaux Préparatoiresndicate that the purpose of article 16(2) is¢ove as an
instrument for States parties wishing to avail teelves of the facility it provides and
that it is not intended to broaden the scope ofttiele unduly:*

Article 16(2) is of particular relevance for “san®crimes” (as defined in article 2(b))
that do not meet the requirement under article 1Bt an organized crime group was
involved. Article 16(2) enables the requested Staité places it under no obligation,
to deal with all the alleged offences involving g@me alleged offender(s) in the same
procedure.

Extradition on the basis of the Organized Cri@unvention (article 16(4) and
(5)(b))

Article 16(4) allows, but does not require, Stgpasties to use the Convention as a
treaty basis for extradition, if such a treaty basi a prerequisite to extradition.
Alternatively, States would have to seek, where@mmate, the conclusion of treaties
on extradition with other States parties to the v@mtion in order to implement article
16 (article 16(5)(b)).

(© Expediting extradition procedures and simptifyevidentiary
requirements in extradition proceedings (articlg&%

Article 16(8) provides that States parties shallbjsct to their domestic laws,
endeavour to expedite extradition procedures arsihtplify evidentiary requirements
relating thereto in respect of the offences sehfor article 16(1). Modern extradition
practice has been to simplify requirements witlpees to the form of and channels of
transmission for extradition requests, as welhademtiary standards for extradition.

The Travaux Préparatoiresndicate that this paragraph should not be inttgal as
prejudicing in any way the fundamental legal rigbftshe fugitive*’

According to theTravaux Préparatoiresone example of implementation of article
16(8) would be speedy and simplified proceduresexiradition, subject to the

domestic law of the requested State party, forstireender of persons sought for the
purpose of extradition, subject to the agreemerthefrequested State party and the
consent of the person in question. The consenthwsiiould be expressed voluntarily
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and in full awareness of the consequences, shaulaherstood as being in relation to
the simplified procedures and not to the extraditteelf*®

Different prosecutorial practices under differeagdl systems and traditions make
effective interregional and international coopenatimore difficult. In the field of
extradition, such differences are even more acudtenwdealing with the documents
required to be presented to the requested State tl@drelevant evidentiary
requirements needed for granting an extraditionesy

In view of the fact that the “prima facie eviderafeguilt” has proved in practice to be
a considerable impediment to extradition - not dréyween systems of different legal
tradition but also between States with the samerméitraditions but differing rules of
evidence - and given that several common law Stege waived the requirement in
prescribed circumstances, it has been recommehdé®tates parties keep the burden
of proof in extradition proceedings to a minimumdatake into account in their
extradition relations the need for simplificatioitioe evidentiary requirement$.

Detention pending extradition proceedings ia thquested State (article
16(9))

Article 16(9) provides that the requested Stateypauay take a fugitive into custody
or take other appropriate measures to ensure hiseompresence for purposes of
extradition. Provisions on provisional arrest argtedtion pending extradition are
standard features of extradition treaties and tsaitand States parties should have an
appropriate legal basis for such custody. Howetles, article imposes no specific
obligation to take persons into custody in speaéses.

When seeking a provisional arrest, it is importarttear in mind the following:

(@) Ideally, a request for provisional arrest or £xtradition should cite the
applicable provisions of the Organized Crime Comeenand the fact that both
the requesting and requested States are partg tGdhvention or its Protocols,
as applicable.

(b)  Once the provisional arrest has been maderdheesting State will have to
provide all of the information needed to commenice éxtradition hearing
within a certain time frame. Domestic laws usu&stablish the time limit for
commencement as between 30 and 60 days.

(c) Early and ongoing contact with the centrahatity of the requested State will
aid in alleviating the procedural stress that vaitise once the extradition
process has been set in motion.

(d) Provisional arrest should be used only ifsiturgently needed to ensure the
attendance of the suspect at subsequent hearings.
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Provisional arrest requests are by nature urgeviiding delays at this stage can be
crucial to the success of an extradition. It isstimportant that the requesting State
adequately justify the urgency of the request drat the requested State process
provisional arrest requests in the most speedyedficient manner possible. States
parties should establish procedures for commumigatind carrying out provisional
arrest requests expeditiously. States with a deauthority for extradition should
devise a system to ensure that is the authoritmasle immediately aware of any
request transmitted.

It should be noted that application by a State d&orinternational Police Criminal

Organization (INTERPOL) diffusion or red notice magt always be considered by
other States to be the equivalent of a requespfovisional arrest, as it may not
contain the degree of evidentiary detail or be foren acceptable to every country to
which it may be distributed. Accordingly, in martuations an INTERPOL notice can

only serve to locate a person wanted, and a sepa@aiiest for provisional arrest must
follow in order to permit an arrest and initiate fprocess towards extradition.

The UNODC Model Law on Extraditioncontains relevant provisions that may be
instructive.

Conditional extradition as a basis for satisfyiarticle 16(10) (article 16(11))

Rather than conduct a domestic prosecution of mmadtin lieu of extradition under
paragraph 10, article 16(11) provides the optiorswirendering the fugitive to the
State party requesting extradition for the solgpse of conducting the trial, with any
sentence to be served in the requested State phirtilyis option is exercised, it
discharges the obligation set forth in article D§(1The conditional extradition
proposed by article 16(11) complements the podsibilo transfer criminal
proceedings to and from another State party untietea21 of the Conventiof?

Enforcement of a foreign sentence where exii@dis refused on the ground
of nationality (article 16(12))

Article 16(12) calls upon a State party that hasiet®y on the ground of nationality, a

request by another State party to extradite aifiggib serve a sentence, to consider
enforcing the sentence itself. This paragraph irepe® obligation on a State party to
enact the legal framework to enable it to do sotooactually do so under specific

circumstances.

The Travaux Préparatoiresndicate that this action would be taken withorgjpdice
to the principle of double jeopardgé bis in idem™*
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(9) Lack of obligation under the Convention to egite where there are
substantial grounds for believing a fugitive wiél Hiscriminated against
(article 16(14))

528. Article 16(14) provides that nothing in the Conventis to be interpreted as imposing
an obligation to extradite if the requested Stadetyphas substantial grounds for
believing that the request has been made for thgopa of prosecuting or punishing a
person on account of that person’s sex, race,igalighationality, ethnic origin or
political opinions or that compliance with the regtiwould cause prejudice to that
person’s position for any one of those reasons.

529. This provision preserves the ability of the reqads$tate party to deny extradition on
such grounds, unless such ground of refusal ipradided for in its extradition treaty
in force with the requesting State party, or inditenestic law governing extradition in
the absence of a treaty. THeavaux Préparatoirestate that, when considering a
request for extradition pursuant to a sentenceebsn absentia, which is possible in
some States, the requested State party would ta&ediie consideration whether or
not the person whose extradition was sought had beetenced following a fair trial,
for example the same guarantees as he or she Wwauldenjoyed had he or she been
present at the trial and had voluntarily escapethfjustice or failed to appear at the
trial.

(h) Conclusion of new agreements and arrangemeantisle 16(17))

530. Article 16(17) calls upon States parties to seekdoclude bilateral and multilateral
agreements or arrangements to carry out or to eelthe effectiveness of extradition.

Additional references and resources

Organized Crime Convention

Article 15 (Jurisdiction)

Article 17 (Transfer of sentenced persons)
Article 18 (Mutual legal assistance)

Article 19 (Joint investigations)

Article 20 (Special investigative techniques)
Article 27 (Law enforcement cooperation)
Article 34 (Implementation of the Convention)

Additional United Nations resources

Conference room paper on the notion of serious eclimthe United Nations Convention
against Transnational Organized Crime (CTOC/CORZIRDRP.4), paras. 13-15.
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International Guidelines for Crime Prevention amihiihal Justice Responses with Respect
to Trafficking in Cultural Property and Other RelatOffences (General Assembly 69/196,
annex).

UNODC Manual on Mutual Legal Assistance and Extiadi(2012).
UNODC Model Law on Extradition (2004).

Model Treaty on Extradition (General Assembly 4%,1dnnex and General Assembly 52/88,
annex).

Examples of national legislation

Albania, Criminal Code, art. 11

Botswana, Extradition Act 1990, Part Il, sects. 3-7

Cambodia, Code of Criminal Procedure, Book Ning@ypcl2, arts. 566-594

Canada, Extradition Act, S.C. 1999

China, Extradition Law of the People's RepublicCaina, chap. I, arts. 1-6; and chap. Il, arts.
7-9

Colombia, Penal Code, First Book - Title II, at4-18

Costa Rica, Law of Extradition, arts. 1-13

Ethiopia, The Criminal Code, Part I, Book I, art. 2

Germany, Act on International Cooperation in CriatiNlatters

India, The Extradition Act, chaps. I-V, arts. 1-31

Republic of Korea, Extradition Act, chap. Il, &t10-2

Sierra Leone, The Extradition Act 1974, Parts | — V

Singapore, Extradition Act, arts. 6-8

South Africa, Extradition Act 67 of 1962, arts..rdd 11-12

Trinidad and Tobago, Extradition (Commonwealth d&uateign Territories) Act, Part I,
sects. 5-20

Uruguay, Penal Code, First Book, Title I, arts.ah8l 14

Venezuela (Bolivarian Republic of), Penal CodestHgook, Title I, art. 6

Zambia, The Extradition Act, Part Il, arts. 3-5gdPart IV, arts. 28-44



B. Mutual legal assistance in criminal matters

Article 18 of the Organized Crime Convention
— Mutual legal assistance

1. States Parties shall afford one another the stideasure of mutual legal assistance in
investigations, prosecutions and judicial procegslim relation to the offences covered by this
Convention as provided for in article 3 and sheltiprocally extend to one another similar

assistance where the requesting State Party hagnadale grounds to suspect that the offence
referred to in article 3, paragraph 1 (a) or (B)transnational in nature, including that victims,

witnesses, proceeds, instrumentalities or evideficeich offences are located in the requested
State Party and that the offence involves an orgahcriminal group.

2. Mutual legal assistance shall be afforded éoftiiest extent possible under relevant laws,
treaties, agreements and arrangements of the rtedqueState Party with respect to

investigations, prosecutions and judicial procegsliim relation to the offences for which a legal
person may be held liable in accordance with atid of this Convention in the requesting
State Party.

3. Mutual legal assistance to be afforded in acmoed with this article may be requested for
any of the following purposes:

(a) Taking evidence or statements from persons;

(b) Effecting service of judicial documents;

(c) Executing searches and seizures, and freezing;

(d) Examining objects and sites;

(e) Providing information, evidentiary items angert evaluations;

()  Providing originals or certified copies of eeant documents and records, including
government, bank, financial, corporate or busimeserds;

(9) Identifying or tracing proceeds of crime, pedy, instrumentalities or other things
for evidentiary purposes;

(h) Facilitating the voluntary appearance of pessio the requesting State Party;

(i)  Any other type of assistance that is not camntrto the domestic law of the requested
State Party.

4.  Without prejudice to domestic law, the competarthorities of a State Party may, without
prior request, transmit information relating tonaimal matters to a competent authority in
another State Party where they believe that su@drnmation could assist the authority in
undertaking or successfully concluding inquiriesl @niminal proceedings or could result in a
request formulated by the latter State Party puntsizathis Convention.

5. The transmission of information pursuant to geaph 4 of this article shall be without
prejudice to inquiries and criminal proceedingstire State of the competent authorities
providing the information. The competent authositieceiving the information shall comply
with a request that said information remain configd, even temporarily, or with restrictions
on its use. However, this shall not prevent thesingog State Party from disclosing in its
proceedings information that is exculpatory to aoused person. In such a case, the receiving
State Party shall notify the transmitting StatetyParior to the disclosure and, if so requested,
consult with the transmitting State Party. If, in axceptional case, advance notice is not
possible, the receiving State Party shall inform transmitting State Party of the disclosure
without delay.
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6. The provisions of this article shall not affabe obligations under any other treaty,
bilateral or multilateral, that governs or will gaw, in whole or in part, mutual legal assistance.

7. Paragraphs 9 to 29 of this article shall applyeiquests made pursuant to this article if the
States Parties in question are not bound by ayt@famutual legal assistance. If those States
Parties are bound by such a treaty, the correspgmiovisions of that treaty shall apply unless
the States Parties agree to apply paragraphs 9 tf this article in lieu thereof. States Parties
are strongly encouraged to apply these paragrajiesyi facilitate cooperation.

8.  States Parties shall not decline to render nhiggal assistance pursuant to this article on
the ground of bank secrecy.

9. States Parties may decline to render mutual Eggstance pursuant to this article on the
ground of absence of dual criminality. However, thquested State Party may, when it deems
appropriate, provide assistance, to the extentétdes at its discretion, irrespective of whether
the conduct would constitute an offence under traaktic law of the requested State Party.

10. A person who is being detained or is servisgmtence in the territory of one State Party
whose presence in another State Party is requéstgnirposes of identification, testimony or

otherwise providing assistance in obtaining evidefor investigations, prosecutions or judicial

proceedings in relation to offences covered by th@nvention may be transferred if the

following conditions are met:

(@) The person freely gives his or her informedsemt;

(b) The competent authorities of both States @adgree, subject to such conditions as
those States Parties may deem appropriate.

11. For the purposes of paragraph 10 of this articl

(@) The State Party to which the person is traredeshall have the authority and
obligation to keep the person transferred in custadless otherwise requested or authorized by
the State Party from which the person was trarederr

(b) The State Party to which the person is transfieshall without delay implement its
obligation to return the person to the custodylw State Party from which the person was
transferred as agreed beforehand, or as othergised, by the competent authorities of both
States Parties;

(c) The State Party to which the person is transfieshall not require the State Party
from which the person was transferred to initiatgragition proceedings for the return of the
person;

(d) The person transferred shall receive credisévice of the sentence being served in
the State from which he or she was transferredifite spent in the custody of the State Party to
which he or she was transferred.

12. Unless the State Party from which a personoidé transferred in accordance with

paragraphs 10 and 11 of this article so agreesp#raon, whatever his or her nationality, shall
not be prosecuted, detained, punished or subjéctady other restriction of his or her personal
liberty in the territory of the State to which thperson is transferred in respect of acts,
omissions or convictions prior to his or her departfrom the territory of the State from which

he or she was transferred.

13. Each State Party shall designate a centrabatyththat shall have the responsibility and
power to receive requests for mutual legal assistamd either to execute them or to transmit
them to the competent authorities for execution.ev¥gha State Party has a special region or
territory with a separate system of mutual legaisiance, it may designate a distinct central
authority that shall have the same function fot tiegion or territory. Central authorities shall
ensure the speedy and proper execution or tranemis$ the requests received. Where the
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central authority transmits the request to a coemieduthority for execution, it shall encourage
the speedy and proper execution of the requesthbycbmpetent authority. The Secretary-
General of the United Nations shall be notifiedtioé central authority designated for this
purpose at the time each State Party depositsn#sument of ratification, acceptance or
approval of or accession to this Convention. Refgués mutual legal assistance and any
communication related thereto shall be transmittethe central authorities designated by the
States Parties. This requirement shall be withoejugice to the right of a State Party to require
that such requests and communications be addréssethrough diplomatic channels and, in
urgent circumstances, where the States Partieg aim@ugh the International Criminal Police
Organization, if possible.

14. Requests shall be made in writing or, wheresiptes by any means capable of producing a
written record, in a language acceptable to theesigd State Party, under conditions allowing
that State Party to establish authenticity. Ther&aty-General of the United Nations shall be
notified of the language or languages acceptableatth State Party at the time it deposits its
instrument of ratification, acceptance or appraxabr accession to this Convention. In urgent
circumstances and where agreed by the States $adgests may be made orally, but shall be
confirmed in writing forthwith.

15. Arequest for mutual legal assistance shaltaion
(@) The identity of the authority making the resfiie

(b) The subject matter and nature of the investigaprosecution or judicial proceeding
to which the request relates and the name and ifunsctof the authority conducting the
investigation, prosecution or judicial proceeding

(c) A summary of the relevant facts, except iratieh to requests for the purpose of
service of judicial documents;

(d) A description of the assistance sought andildetf any particular procedure that the
requesting State Party wishes to be followed;

(e) Where possible, the identity, location andamality of any person concerned; and
()  The purpose for which the evidence, informatgr action is sought.

16. The requested State Party may request additioizamation when it appears necessary
for the execution of the request in accordance wittdomestic law or when it can facilitate
such execution.

17. A request shall be executed in accordance thgthdomestic law of the requested State
Party and, to the extent not contrary to the doimésiv of the requested State Party and where
possible, in accordance with the procedures sgekifi the request.

18. Wherever possible and consistent with fundaatearinciples of domestic law, when an
individual is in the territory of a State Party amas to be heard as a witness or expert by the
judicial authorities of another State Party, thetfState Party may, at the request of the other,
permit the hearing to take place by videoconferefhdeis not possible or desirable for the
individual in question to appear in person in tegitory of the requesting State Party. States
Parties may agree that the hearing shall be coeduzy a judicial authority of the requesting
State Party and attended by a judicial authoritthefrequested State Party.

19. The requesting State Party shall not transmitse information or evidence furnished by
the requested State Party for investigations, prasms or judicial proceedings other than
those stated in the request without the prior coinskthe requested State Party. Nothing in this
paragraph shall prevent the requesting State Rrartydisclosing in its proceedings information
or evidence that is exculpatory to an accused petadhe latter case, the requesting State Party
shall notify the requested State Party prior todiselosure and, if so requested, consult with the
requested State Party. If, in an exceptional cadeance notice is not possible, the requesting
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State Party shall inform the requested State Rdittye disclosure without delay.

20. The requesting State Party may require thatehaested State Party keep confidential the
fact and substance of the request, except to ttenerecessary to execute the request. If the
requested State Party cannot comply with the requént of confidentiality, it shall promptly
inform the requesting State Party.

21. Mutual legal assistance may be refused:
(@) If the request is not made in conformity vittle provisions of this article;

(b) If the requested State Party considers thacwon of the request is likely to
prejudice its sovereignty, security, ordre publiother essential interests;

(c) If the authorities of the requested StateyPaduld be prohibited by its domestic law
from carrying out the action requested with regardny similar offence, had it been subject to
investigation, prosecution or judicial proceedingsler their own jurisdiction;

(d) If it would be contrary to the legal systemtbé requested State Party relating to
mutual legal assistance for the request to be gdant

22. States Parties may not refuse a request fanahlggal assistance on the sole ground that
the offence is also considered to involve fiscattara.

23. Reasons shall be given for any refusal of muégal assistance.

24. The requested State Party shall execute theesedor mutual legal assistance as soon as
possible and shall take as full account as possibény deadlines suggested by the requesting
State Party and for which reasons are given, mbfgiin the request. The requested State Party
shall respond to reasonable requests by the reéqgestiate Party on progress of its handling of

the request. The requesting State Party shall pitgrimform the requested State Party when the

assistance sought is no longer required.

25. Mutual legal assistance may be postponed byeiipgested State Party on the ground that
it interferes with an ongoing investigation, praséen or judicial proceeding.

26. Before refusing a request pursuant to parag@bhof this article or postponing its
execution pursuant to paragraph 25 of this artitle,requested State Party shall consult with
the requesting State Party to consider whethestassie may be granted subject to such terms
and conditions as it deems necessary. If the réiggeState Party accepts assistance subject to
those conditions, it shall comply with the conditso

27. Without prejudice to the application of pargdral2 of this article, a witness, expert or
other person who, at the request of the requeStatge Party, consents to give evidence in a
proceeding or to assist in an investigation, prosen or judicial proceeding in the territory of
the requesting State Party shall not be prosecudtdjned, punished or subjected to any other
restriction of his or her personal liberty in thatritory in respect of acts, omissions or
convictions prior to his or her departure from theitory of the requested State Party. Such safe
conduct shall cease when the witness, expert @r @érson having had, for a period of fifteen
consecutive days or for any period agreed uporhbystates Parties from the date on which he
or she has been officially informed that his or persence is no longer required by the judicial
authorities, an opportunity of leaving, has newelghs remained voluntarily in the territory of
the requesting State Party or, having left it, treisrned of his or her own free will.

28. The ordinary costs of executing a request dhalborne by the requested State Party,
unless otherwise agreed by the States Parties mcmttelf expenses of a substantial or

extraordinary nature are or will be required tdifduhe request, the States Parties shall consult
to determine the terms and conditions under whiehrequest will be executed, as well as the
manner in which the costs shall be borne.
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29. The requested State Party:

(@) Shall provide to the requesting State Parpieof government records, documents
or information in its possession that under its dstic law are available to the general public;

(b) May, at its discretion, provide to the requestState Party in whole, in part or
subject to such conditions as it deems appropriatgies of any government records,
documents or information in its possession thateuriid domestic law are not available to the
general public.

30. States Parties shall consider, as may be regetise possibility of concluding bilateral or
multilateral agreements or arrangements that weetdle the purposes of, give practical effect
to or enhance the provisions of this article.

1. Introduction

531. National authorities increasingly need the assi#tasf other States for the successful
investigation, prosecution and punishment of oféead particularly those who have
committed transnational offences. The ability teeas jurisdiction and secure the
presence of an accused offender in its territopomplishes an important part of the
task, but does not complete it. The internationabitity of offenders and the use of
advanced technology, among other factors, makeiemecessary than ever that law
enforcement and judicial authorities collaboratd assist the State that has assumed
jurisdiction over the matter.

532. In order to achieve that goal, States have endateslto permit them to provide such
international cooperation and increasingly haventesl to treaties related to mutual
legal assistance in criminal matters. Such treat@smonly list the kind of assistance
to be provided, the rights of the requesting argpiested States relative to the scope
and manner of cooperation, the rights of allegddnafers, and the procedures to be
followed in making and executing requests.

533. These bilateral instruments enhance law enforcenmeseveral ways. They enable
authorities to obtain evidence abroad in a way ithist admissible domestically. For
example, withesses can be summoned, persons lpdamadnents and other evidence
produced and warrants issued. They supplement atin@ngements on the exchange
of information (for example, information obtainedraugh INTERPOL, police-to-
police relationships and judicial assistance arigkrie rogatory). They also resolve
certain complications between countries with déferlegal traditions, some of which
restrict assistance to judicial authorities rathan prosecutors.

534. There have been some multilateral efforts througlaties aimed at mutual legal
assistance in criminal matters with respect toi@aer offences, including the United
Nations Convention against lllicit Traffic in Natim Drugs and Psychotropic
Substances (see article 7), and the Conventiomstg&iorruption (see article 46).
There have also been some regional instrumentseread hoc on mutual legal
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assistance or containing provisions on mutual legaistance, to enable and facilitate
such assistance.

In article 18, the Organized Crime Conventimnlds on the above initiatives, calls for
the widest measure of mutual legal assistance stedliin article 18(3) in
investigations, prosecutions and judicial procegslinand expands the scope of
application to all offences covered by the ConmwamtiThis includes the offences
established under articles 5, 6, 8 and 23, offerestablished under any of the
Protocols States become parties to, and transahtgerious crimes involving an
organized criminal group (article 2(b)).

Legal assistance may be requested for taking esdenstatements, effecting service
of judicial documents, executing searches and szsziexamining objects and sites,
providing information, evidence and expert evalwdi documents and records,
tracing proceeds of crime, facilitating the appeaeaof witnesses, and any other kind
of assistance not barred by domestic law. Arti@eofithe Convention applies also to
international cooperation in the identificationading, and seizure of proceeds of
crime, property, and instrumentalities for the jpgmof confiscation (see also article 13).

The Convention recognizes the diversity of legateymns and allows States to refuse
mutual legal assistance under certain conditioe® (@rticle 18(21)). However, it
makes clear that assistance cannot be refusedeogrélind of bank secrecy (article
18(8)) or for offences considered to involve fisoatters (article 18(22)). States are
required to provide reasons for any refusal tosas€therwise, States must execute
requests expeditiously and take into account plessibadlines facing the requesting
authorities (for example expiration of a statutdiraftation).

2. Summary of the main requirements

All States parties must ensure the widest meaduraitual legal assistance as listed in
article 18(3) in investigations, prosecutions amdigial proceedings in relation to the
following offences:

(a) Offences established in accordance with agich, 6, 8 and 23 that are
transnational and involve an organized criminaLgro

(b) Serious crime (defined in article 2(b)) thattransnational and involves an
organized criminal group;

(c) Offences established in accordance with theeethProtocols, which are
considered as offences established in accordanite thie Convention under
article 1(3) of each Protocol;

(d) Offences established in accordance with adid, 6, 8 and 23 that involve an
organized criminal group, where there are reasenghbunds to suspect that
victims, witnesses, proceeds, instrumentalitiesvadence of such offences are
located in the requested State party;
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(e) Serious crime which involves an organized trahgroup, where there are
reasonable grounds to suspect that victims, wigsessproceeds,
instrumentalities or evidence of such offencesl@ated in the requested State
party (article 18(1) and (3)).

All States parties must provide for mutual legalistance in investigations,
prosecutions and judicial proceedings in relatmmffences for which a legal person
may be held liable under article 10 (article 18(2))

Each State party must ensure that mutual legastasse is not refused by it on the
ground of bank secrecy (article 18(8)). Legislatioay be necessary if existing laws
or treaties governing mutual legal assistanceracenmflict.

Each State party must provide for article 18(9)}(28 govern the modalities of
mutual legal assistance in the absence of a mlggal assistance treaty with another
State party (article 18(7) and (9)—(29)). Legislatimay be necessary if existing
domestic law governing mutual legal assistanceaderisistent with any of the terms of
these paragraphs and if domestic law prevails weaties.

Each State party must notify the Secretary-Gerwrtle United Nations of its central
authority designated for the purpose of article a8, well as of the language(s)
acceptable to each State party in this regarccl@ti8(13) and (14)).

Each State party shall consider entering into dikdtor multilateral agreements or
arrangements to give effect to or enhance the giang of this article (article 18(30)).

3. Mandatory requirements
(@) Scope (article 18(1))

Article 18(1) establishes the scope of the oblayato provide mutual legal assistance.
States parties are required to provide the widestsure of mutual legal assistance in
investigations, prosecutions and judicial procegslinn relation to the offences
covered by the Convention as provided in articl€l8us, each State party must ensure
that its mutual legal assistance treaties and [aegide for assistance with respect to
investigations, prosecutions and judicial procegsliThe term “judicial proceedings”
is separate from investigations and prosecutiorts @nnotes a different type of
proceeding.

Since it is not defined in the Convention, Statagips have discretion in determining

the extent to which they will provide assistance doch proceedings, but assistance
should at least be available with respect to postiof the criminal process that in

some countries may not be part of the actual tdath as pre-trial proceedings,

sentencing proceedings, and bail proceedings. Tim®stigations, prosecutions or

proceedings must relate to offences covered bZtmention as provided in article 3.

This means:
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(a) Offences established in accordance with aich, 6, 8 and 23 that are
transnational (defined in article 3(2)) and involse organized criminal group
(defined in article 2(a));

(b) Serious crime (defined in article 2(b)) thattransnational and involves an
organized criminal group;

(c) Offences established in accordance with theetiProtocols, to which States are
parties.

In addition, States parties are obliged by articB€1) to reciprocally extend to one
another similar assistance where the requestingge Stas reasonable grounds to
suspect that the offence referred to in article)(@jlor (b) is transnational in nature
including that victims, witnesses, proceeds, imsgntalities or evidence of such
offences are located in the requested State padytlsat the offences involve an
organized criminal group.

Under article 3, the Convention applies where tfience in question is transnational

in nature and involves an organized criminal grdapcontrast, article 18(1) requires

the provision of mutual legal assistance where tbguesting State party has

reasonable grounds to suspect that the offencansriational in nature and that the
offence involves an organized criminal group. bl be noted that the mere fact that
victims, witnesses, proceeds, instrumentalitiesvidence of such offences are located
in the requested State party constitutes in itaeBufficient reasonable ground to

suspect that the offence is transnational.

This sets a lower evidentiary standard intendef@dditate assistance requests for the
purpose of determining whether elements of tran@mality and organized crime are
present and whether international cooperation maydxessary and may be sought
under the Convention for subsequent investigativeasures, prosecution or
extradition. It is important that this standard fedlected in domestic implementing
legislation.

If a State party’s current mutual legal assistdaess and treaties are not broad enough
to cover all of the offences set forth in paragrdphamending legislation may be
necessary.

In drafting legislation creating powers to execuagsistance requests, legislators
should note that the criterion for the requests pralision of legal assistance is
slightly broader than that applying to most othen@ntion and Protocol obligations.

Mutual legal assistance for proceedings invadviegal persons (article 18(2))

Article 18(2) provides that mutual legal assistasbeall be furnished to the fullest
extent possible under relevant laws, treaties, eageats and arrangements with
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respect to investigations, prosecutions and juldipgraceedings in relation to the
offences for which a legal person may be held éiablaccordance with article 1.

Thus, a State party should have the ability to jgi®mwa measure of mutual legal
assistance with respect to investigations, progmtaiaind judicial proceedings into the
conduct of legal persons. Here, some discretiagrasted to States parties regarding
the extent to which assistance is to be providedeMY a State party presently lacks
any legal authority to provide assistance with eespo investigations, prosecutions
and judicial proceedings against legal persons,nding legislation should be

considered.

The Travaux Préparatoiredndicate that the term “judicial proceedings” irticle
18(2) refers to the matter for which mutual legss$istance is requested and is not
intended to be perceived as in any way prejudicihg independence of the
judiciary >

Purposes for which mutual legal assistand® ise provided (article 18(3))

Article 18(3) sets forth the following list of spc types of mutual legal assistance

that a State party must be able to provide:

555.

(@) Taking evidence or statements from persons;

(b) Effecting service of judicial documents;

(c) Executing searches and seizures, and freezing;

(d) Examining objects and sites;

(e) Providing information, evidentiary items angbert evaluations;

()  Providing originals or certified copies of eghnt documents and records,
including government, bank, financial, corporatdosiness records;

(g) Identifying or tracing proceeds of crime, pedy, instrumentalities or other
things for evidentiary purposes;

(h) Facilitating the voluntary appearance of pessim the requesting State party;

()  Any other type of assistance that is not camtrto the domestic law of the
requested State party.

States parties should review their current mutegdll assistance treaties to ensure that
these sources of legal authority are broad enoogtover each form of cooperation
listed above. Generally, mutual legal assistaneatigs provide for such forms of
cooperation. In the rare situation in which a fafrcooperation listed in article 18(3)
is not provided for (in particular in countries imhich treaties are considered
subordinate to mutual legal assistance laws), ttade$ parties concerned should
consider such mutual legal assistance treatiegiag lutomatically supplemented by
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See also section IV.B, above.
Travaux Préparatoiresp. 198.
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those forms of cooperation. Alternatively, undemsolegal systems, amending
legislation or other action may be required.

In most cases, domestic law already provides poteeiake the measures necessary to
deliver the above types of assistance. If not, mshers must be created. If they exist,
amendments may be necessary to ensure that thepecaised in legal assistance
cases. For example, search and seizure powersedinitt cases where judicial
authorities are satisfied that a domestic crimeldesen committed and that the search
for evidence is warranted, would have to be amertidedlow search warrants for
alleged foreign offences evidence of which is lw&dkto be in the requested State.

In order to obtain from and provide mutual legasisteince to States parties in the
absence of a mutual legal assistance treaty, aaneerh is provided pursuant to the
provisions of article 18(7) and (9)—(29). The immpkntation requirements pertaining
to this situation are described below.

(d) Procedure to be followed in the absence otatir (article 18(7))

Article 18(7) provides that where there is no muiegal assistance treaty in force
between a State party seeking cooperation andtéte @arty from whom cooperation
is sought, the rules of mutual legal assistancdastt in article 18(9)—(29) apply in
providing the forms of cooperation listed in aidl8(3). If a treaty is in force between
the States parties concerned, the rules of theytvalh apply instead, unless they agree
to apply article 18(9)—(29).

For many States parties whose legal systems péiritt application of treaties, no

implementing legislation will be needed. If thedégystem of a State party does not
permit direct application of these paragraphsslagion will be required to ensure that
in the absence of a mutual legal assistance triaterms of article 18(9)—(29) apply

to requests made under the Convention, rather hias that may otherwise apply.

Such an enabling statute may be general in natarmgsisting of a reference to the

effect that in cases falling within the scope dicé 18, and in the absence of a treaty
with the State party concerned, the rules of a&tld(9)—(29) apply.

States parties are also strongly encouraged, hubblmed, to apply any of article
18(9)—(29) if they facilitate their cooperation @t (by, for example, going beyond
existing mutual legal assistance treaties).

Prohibition on denial of mutual legal assistaran the ground of bank secrecy
(article 18(8))

Article 18(8) provides that States parties shalt decline to render mutual legal
assistance pursuant to article 18 on the grouniohok secrecy. It is significant that
this paragraph is not included among the paragréqationly apply in the absence of a
mutual legal assistance treaty. Instead, Stateé®pare obliged to ensure that no such
ground for refusal may be invoked under their muiegal assistance laws or treaties.
Cooperation among States parties in the exchanfieawicial information is crucial in
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order to effectively prosecute financial crimes dadconfiscate proceeds of crime.
Therefore, financial investigators need to be dbledentify and trace the financial
assets of members of criminal groups across bacduats and through other forms of
fiduciary holdings.

Thus, where a State party’s laws currently permitisal on the ground of banking
secrecy, amending legislation should be enactednedy this. Where such a ground
for refusal is included in any State party’s mutlegjal assistance treaties, the act of
that country’s becoming party to the Organized @ri@onvention should as a matter
of treaty law automatically invalidate the contrgsyovisions of an earlier treaty.
Should a State party’s legal system provide theaties are not applied directly,
domestic legislation may be required.

The Travaux Préparatoiresndicate that article 18(8) is not inconsistenthnarticle
18(17) and (215>

)] Measures to be applied in the absence of ayréaticle 18(9)—(29))

The actions required in order to implement artit8§9)—(29), which provide certain
procedures and mechanisms that must be appliedeiralbsence of a mutual legal
assistance treaty between the States parties cmgeaare discussed above in general
terms in relation to article 18(7) above. Some &tatarties will usually apply these
paragraphs directly where they are relevant to ricpéar request for assistance,
because under their legal system the Conventi@rsid can be directly applied.
Otherwise, it may be easiest for a general ledigagrant of authority to be enacted to
permit direct application of article 18(9)—(29) foountries in which treaties are not
directly applied.

With respect to the transfer of detained or comdqgiersons to another State party (see
article 18(10)(b)), among the conditions to be aeiteed by States parties for the
transfer of a person, States parties may agreetlibatequested State party may be
present at witness testimony conducted in thetoeyrbf the requesting State patty.

The costs associated with such transfers of per&mtisle 18(1) and (11)) would
generally be considered extraordinary in naturee Thavaux Préparatoiresalso
indicate the understanding that developing coumtrimy encounter difficulties in
meeting even some ordinary costs and should beda@with appropriate assistance
to enable them to meet the requirements of thislaft® Article 18(28) also deals
with the issue of costs.

The Convention requires the designation of a ckmtushority with the power to

receive and execute or transmit mutual legal assist requests to the competent
authorities to handle it in each State party. Tdastral authority may be different at
different stages of the proceedings for which miutagal assistance is requested.
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Further, theTravaux Préparatoiresndicate that this paragraph is not intended to
create an impediment to countries having a cergudhority as regards receiving
requests or to a different central authority asrég making requests.

The Secretary-General of the United Nations shdoddnotified of the designated
central authority and the acceptable language(betased for requests at the time of
signature or deposit (article 18(13) and (14)). Tio&fication should be provided to
the directory of competent national authorities amthe 1988 Convention and the
Organized Crime Convention by the United NationBo®fon Drugs and Crime.

4, Optional measures, including optional issues

(@) Spontaneous transmission of information

Article 18(4) and (5) provide a legal basis fortat& party to forward to another State
party information or evidence it believes is impait for combating the offences
covered by the Convention, where the other couhttg not made a request for
assistance and may be completely unaware of theeexie of the information or

evidence. There is, however, no obligation to dansa particular case. Article 18(4)
and (5) are complemented by article 27 of the Cotiee which enables law

enforcement cooperation between States pdrfles.

For those States parties whose legal system pedimst application of treaties,

article 18(4) and (5) requires them to transmibinfation spontaneously where such
transmissions are not otherwise possible under dticriaw and no new legislation is

needed.

If a State party does not already have a domestal Ibasis for such spontaneous
transmissions and under its legal system the tevfnthese paragraphs cannot be
directly applied, it is strongly encouraged, but abliged, to take such steps as may
be necessary to establish such a legal basis.

TheTravaux Préparatoireindicate:

(@) That when a State party is considering whether gontneously provide
information of a particularly sensitive nature @&rdonsidering placing strict
restrictions on the use of information thus prodidi¢ is considered advisable
for the State party concerned to consult with tliéeptial receiving State
beforehand;

(b) That when a State party that receives informatioteun this provision already
has similar information in its possession, it ig nobliged to comply with any
restrictions imposed by the transmitting State.
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(b) Savings clause for mutual legal assistancetigegno specific obligations,
article 18(6))

573. Article 18(6) simply provides that the article doest preclude or affect the
independent obligations that may arise under odtteaties that govern mutual legal
assistance. At the same time, becoming a partheaoQrganized Crime Convention
gives rise to separate obligations that Statesiegamnust comply with among
themselves.

(c) Testimony by videoconferencing

574. Provision of testimony via videoconferencing is nmndatory. Note should also be
taken of article 18(28), which provides for conatitins regarding the allocation of the
costs of mutual legal assistance of a substantiektwaordinary nature.

575. Article 18(18) requires States parties to make igiom, wherever possible and
consistent with the fundamental principles of daedaw, for the use of
videoconferencing as a means of providing viva vecelence in cases where it is
impossible or undesirable for a witness to tralethis context, it needs to be stressed
that the costs of providing testimony by videocoafieing have been substantially
reduced since the Convention was negotiated, g¢arthmany countries they may not
be considered substantial or extraordinary. Testymby videoconferencing may
require the following legislative changes:

(a) Legislative powers allowing authorities to gmhthe attendance of a witness,
administer oaths and subject witnesses to crintiability for non-compliance
(for example, using contempt-of-court or similafeoices);

(b) Amendments to evidentiary rules to allow fdre tbasic admissibility of
evidence provided by videoconferencing and settewhnical standards for
reliability and verification (for example, identifition of the witness);

(c) Expansion of perjury offences, putting in @aegislation to ensure that:

(1) A witness physically in the country who givizdse evidence in foreign
legal proceedings is criminally liable;

(i) A witness in a foreign country who gives falsvidence in a domestic
court or proceeding via videoconferencing is crifiynliable;

(i)  Persons alleged to have committed perjury videoconferencing can be
extradited into and out of the jurisdiction, as laggble;

(iv) A person can be extradited for having comedttperjury in the
jurisdiction of the foreign tribunal.

576. TheTravaux Préparatoireprovide the following guidelines:

(&) The judicial authority of the requested Staaety shall be responsible for the
identification of the person to be heard and stulconclusion of the hearing,
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draw up minutes indicating the date and place @thimaring and any oath taken.
The hearing shall be conducted without any physicahental pressure on the
person questioned,

(b) If the judicial authority of the requested t8taonsiders that during the hearing
the fundamental principles of the law of that State infringed, he or she has
the authority to interrupt or, if possible, to tak®e necessary measures to
continue the hearing in accordance with those pies;

(c) The person to be heard and the judicial authof the requested State shall be
assisted by an interpreter as necessary;

(d) The person to be heard may claim the righttadéstify as provided for by the
domestic law of the requested State or of the queState; the domestic law
of the requested State applies to perjury;

(e) All the costs of the videoconference shalbbme by the requesting State party,
which may also provide as necessary for technigaipenent-*°

577. With respect to the last point, concerning cogis, Travaux Préparatoiresndicate
that costs in connection with article 18(10), (ldnd (18) would generally be
considered extraordinary in nature and point owtt ttieveloping countries might
encounter difficulties in meeting even some ordineosts and should be provided
with appropriate assistance to enable them to thegequirements of the articié.

(d) Conclusion of new agreements and arrangementicle 18(30))

578. Article 18(30) calls upon States parties to consides may be necessary, the
possibility of concluding bilateral or multilateralgreements or arrangements that
would serve the purposes of, give practical effecor enhance the provisions of the
article. The Model Treaty on Mutual Assistance iintinal Matters (adopted by the
General Assembly in its resolution 45/117, subsetipeamended in General
Assembly resolution 53/112) contains provisions thay be instructive.

Additional references and resources

Organized Crime Convention

Article 2 (Use of terms)

Article 3 (Scope of application)

Article 10 (Liability of legal persons)

Article 13 (International cooperation for purposé€onfiscation)
Article 20 (Special investigative techniques)

180 Travaux Préparatoiresp. 199.

161 pid.
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Additional United Nations resources

Background paper prepared by the Secretariat anplbastices and experiences in using the
United Nations Convention against Transnational a@izpd Crime for international
cooperation and the role of regional networks (CTQ@P/WG.3/2012/2), paras. 8-12.

Conference room paper prepared by the Secretarititeotechnical and legal obstacles to the
use of videoconferencing (CTOC/COP/2010/CRP.2).

Manual on Mutual Legal Assistance and Extraditid@1@).
Model Law on Mutual Legal Assistance (2007)

Model Treaty on Mutual Assistance in Criminal MastgGeneral Assembly resolution
45/117, annex and General Assembly resolution 23/44nex).

Mutual Legal Assistance Request Writer Tool. Avialita at
www.unodc.org/mla/en/index.html

Examples of national legislation

Argentina, Ley de Cooperacion Internacional en Mat®enal - Law No. 24.767, Part Ill,
arts. 67 - 81

Botswana, Mutual Assistance in Criminal Matters 2890, Part |, sects. 1-8

Brazil, Decree No. 6.061/2007 and Law No. 13.105%820

Canada, Mutual Legal Assistance in Criminal Mattses R.S.C., 1985

Germany, Act on International Cooperation in CriatiNlatters

Indonesia, Law No. 1 (2006) on mutual legal asstzan criminal matters, chap. |, arts. 3-7;
and chap. Il, arts.11-23

Malaysia, Mutual Assistance in Criminal Matters A€Q02, Part |, sects. 1-5; and Part Il,
sects. 16-21

Myanmar, Mutual Assistance in Criminal Matters Lashap. |, sects. 1- 3; and chap. IV,
sects. 10-24

Namibia, International Co-operation in Criminal Mat Act 2000

Peru, Code of Criminal Procedure , Book 7: Intaometl Judicial Cooperation

Republic of Korea, Act on International Judicial tdal Assistance in Criminal Matters, chap.
I, arts. 1-4; and chap. Il, arts. 5-10

Thailand, Act on Mutual Assistance in Criminal Muai

Vanuatu, Mutual Assistance in Criminal Matters AZarts 1, 2 and 4
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C. Other forms of international cooperation

Article 19 of the Organized Crime Convention
— Joint investigations

States Parties shall consider concluding bilateramultilateral agreements or arrangements
whereby, in relation to matters that are the subjédnvestigations, prosecutions or judicial

proceedings in one or more States, the competehbmties concerned may establish joint

investigative bodies. In the absence of such agee&mor arrangements, joint investigations
may be undertaken by agreement on a case-by-cai®e BDhe States Parties involved shall
ensure that the sovereignty of the State Partyhose territory such investigation is to take
place is fully respected.

Article 27 of the Organized Crime Convention
— Law enforcement cooperation

1. States Parties shall cooperate closely with amather, consistent with their respective
domestic legal and administrative systems, to ecddhe effectiveness of law enforcement
action to combat the offences covered by this Cotier. Each State Party shall, in particular,
adopt effective measures:

(@) To enhance and, where necessary, to estalfl@imels of communication between
their competent authorities, agencies and seniicexrder to facilitate the secure and rapid
exchange of information concerning all aspectshef offences covered by this Convention,
including, if the States Parties concerned deenapipropriate, links with other criminal
activities;

(b) To cooperate with other States Parties in gotidg inquiries with respect to
offences covered by this Convention concerning:

() The identity, whereabouts and activities ofgpas suspected of involvement in such
offences or the location of other persons concerned

(i)  The movement of proceeds of crime or propetgrived from the commission of
such offences;

(i)  The movement of property, equipment or othrestrumentalities used or intended for
use in the commission of such offences;

(c) To provide, when appropriate, necessary itemsguantities of substances for
analytical or investigative purposes;

(d) To facilitate effective coordination betwedeit competent authorities, agencies and
services and to promote the exchange of persommelother experts, including, subject to
bilateral agreements or arrangements between thAesSParties concerned, the posting of
liaison officers;

(e) To exchange information with other States iParbn specific means and methods
used by organized criminal groups, including, whegsplicable, routes and conveyances and the
use of false identities, altered or false documentsther means of concealing their activities;

()  To exchange information and coordinate adniatsve and other measures taken as
appropriate or the purpose of early identificatiithe offences covered by this Convention.

2. With a view to giving effect to this Conventid®tates Parties shall consider entering into
bilateral or multilateral agreements or arrangesient direct cooperation between their law
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enforcement agencies and, where such agreemerasranmgements already exist, amending
them. In the absence of such agreements or arrargsietween the States Parties concerned,
the Parties may consider this Convention as this i@smutual law enforcement cooperation in
respect of the offences covered by this Conventighenever appropriate, States Parties shall
make full use of agreements or arrangements, imguidternational or regional organizations,
to enhance the cooperation between their law eefoenit agencies.

3. States Parties shall endeavour to cooperaténvilikir means to respond to transnational
organized crime committed through the use of motzhnology.

Article 17 of the Organized Crime Convention
— Transfer of sentenced persons
States Parties may consider entering into bilatrahultilateral agreements or arrangements on
the transfer to their territory of persons senteroeimprisonment or other forms of deprivation

of liberty for offences covered by this Conventian, order that they may complete their
sentences there.

Article 21 of the Organized Crime Convention
— Transfer of criminal proceedings
States Parties shall consider the possibility ahgferring to one another proceedings for the
prosecution of an offence covered by this Convenitiocases where such transfer is considered

to be in the interests of the proper administratibjustice, in particular in cases where several
jurisdictions are involved, with a view to concetiing the prosecution.

1. Introduction

579. The Convention provides for a number of other m#&rgaand non-mandatory
mechanisms to facilitate international cooperatiDrscussed in this section are law
enforcement cooperation (article 27), joint invgations (article 19), the transfer of
sentenced persons (article 17) and the transfenirafnal proceedings (article 21).

2. Summary of the main requirements

(@) Law enforcement cooperation (article 27)

580. Under article 27, a State party shall:

(@) Consistent with their respective domestic lleggad administrative systems,
adopt effective measures for purposes of effedtivestigation with respect to
the offences established by the Convention, inolgidi

() Enhancing and, where necessary, establishiagmels of communication
between their respective law enforcement agencies;
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(i) Cooperating with other States parties in theguiries concerning:
a. The identity, whereabouts and activities ofipalar persons;

b. The movement of proceeds or property derivech fthe commission
of offences and of property, equipment and othatrimentalities used or
intended for use in the commission of offences;

(i) Providing, when appropriate, items and sabses for analytical or
investigative purposes;

(b) Consider entering into bilateral or multilateagreements or arrangements to
give effect to or enhance the provisions of thigk;

(c) Endeavour to cooperate in order to responttansnational organized crime
committed by use of modern technology.

(b) Joint investigations (article 19)

Although mutual legal assistari®ecan facilitate the investigation and prosecutién o
transnational organized crime significantly, closeoperation in the form of joint

investigations, with personnel from two or moret&a may prove more effective,
especially in complex cases. Article 19 requiremtest parties to consider concluding
agreements or arrangements on the establishm@inhbinvestigative bodies.

Under article 19, a State party shall considertditd or multilateral agreements or
arrangements regarding an establishment of jowrgstigative bodies, while ensuring
that the sovereignty of the State party in whosetdey such investigation is to take
place is fully respected.

(©) Transfer of sentenced persons (article 17)

Under article 17, a State party may consider emgemto bilateral or multilateral
agreements or arrangements on the transfer to téeitory of persons sentenced to
imprisonment or other forms of deprivation of lityefor offences covered by the
Organized Crime Convention in order that they mayglete their sentences there.

(d) Transfer of criminal proceedings (article 21)

Under article 21, a State party shall considerstieming the criminal proceedings for
the prosecution of an offence covered by the OmgahiCrime Convention in cases
where such a transfer is in the interests of thepgr administration of justice,
especially those in which several States are iraclv

162
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3. Mandatory requirements

Scope of law enforcement cooperation (article 27(1)

Article 27(1) establishes the scope of the oblajatio cooperate. States parties are
required to cooperate closely with one anotheeims of law enforcement (police-to-
police) cooperation in a number of enumerated adeasribed in subparagraphs (a)-
(f) of article 27(1).

This general obligation to cooperate is not absoluather, it is to be conducted
consistent with their respective domestic legal auininistrative systems. The
Travaux Préparatoiresndicate that this clause provides States pawids flexibility
regarding the extent and manner of cooperationekample, it enables States parties
to deny cooperation where it would be contraryheirt domestic laws or policies to
provide the assistance requesfédStates parties shall also have the ability to
condition or refuse cooperation in specific ins@scin accordance with their
respective requirements.

Subject to this general limitation, States parées to strengthen the channels of
communication among their respective law enforcamaethorities (article 27(1)(a));
undertake specific forms of cooperation in ordeolain information about persons,
the movements of proceeds and instrumentalitiesiofe (article 27(1)(b)); provide to
each other items or quantities of substances fapgses of analysis or other
investigative purposes (article 27(1)(c)); prometehanges of personnel including the
posting of liaison officers (article 27(1)(d)); ésenge information on a variety of means
and methods used by organized criminal groupsci@ré7(1)(e)); and conduct other
cooperation for purposes of facilitating early itiiication of offences (article 27(1)(f)).

The Travaux Préparatoiredurthermore indicate that States parties will malkeir
own determination as to how best to ensure therseand rapid exchange of
information. Many delegations endorsed the use igfctd communication between
their different domestic law enforcement agencies fareign counterparts. However,
States parties that feel it more advisable to éstab central point of contact to ensure
efficiency would not be precluded from doing*8b.

4. Other measures, including optional issues

Establishment of bilateral or multilateral agn@ents or arrangements on law
enforcement cooperation (article 27(2))

589. Article 27(2) calls upon States parties to consilgering into bilateral or multilateral

agreements or arrangements on direct cooperatibmebe their law enforcement
agencies, with a view to giving effect to the Camti@n.
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Article 27(2) also grants legal authority for sucboperation in the absence of a
specific agreement or arrangement. The domestis lafvmost countries already
permit such cooperation. Indeed, virtually all coies are members of Interpol, a
multilateral arrangement by which such cooperatian generally be carried out. For
any States parties whose laws do not so permét pitavision can be a source of legal
authority for this type of cooperation on a casezhge basis.

(b) Cooperation through use of modern technologiidla 27(3))

Criminals and terrorists exploit information teclogy to commit crimes including
network attacks, extortion, online child sexual lekption and cybertechnology-
enabled fraud. They communicate with one anothéenaovertly using the darknet,
and regularly maintain their criminal organizationsing technology enablers.
Globally, cybercrime encompasses financially anguaklly motivated criminality,

online terrorism planning and acts directly agaith& confidentiality, integrity and
accessibility of computer systems.

Article 27(3) calls upon States to endeavour todooh law enforcement cooperation
in order to respond to transnational organized ercommitted through the use of
modern technology. Th&ravaux Préparatoiresndicate that the forms of modern
technology referred to in this article include cargrs and telecommunications
networks:®

The measures relating to law enforcement cooperatioder article 27 are
complemented by article 18(4) and (5) of the Cotieenwhich provide a legal basis
for a State party to forward to another State pafiyrmation or evidence it believes is
important for combating the offences covered by @@vention, where the other
country has not made a request for assistance agcbecompletely unaware of the
existence of the information or eviderié®.

(c) Joint investigations (article 19)

Article 19 encourages, but does not require, Stébe®nter into agreements or
arrangements to conduct joint investigations, prosens, and proceedings in more
than one State, where a number of States partigs hage jurisdiction over the
offences involved.

Article 19 further grants legal authority to condjmint investigations on a case-by-
case basis, even absent a specific agreementargament. The domestic laws of
most States already permit such joint activitied #m those few States whose laws do
not so permit, this provision will be a sufficiestiurce of legal authority for case-by-
case cooperation of this sort.
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596. Two models of joint investigations are commonly duge practice. Either model can
be used as a basis for implementation of article 019the Organized Crime
Conventionand it is for States to decide which model is naggiropriate:

(@) The first model identified consists of parallgordinated investigations with a
common goal, assisted by a liaison officer netwarkhrough personal contacts
and supplemented by formal mutual legal assisteepeests in order to obtain
evidence. The officials involved may be non-co-tedaand be able to work
jointly on the basis of long-standing cooperativegbices and/or existing
mutual legal assistance legislation depending om nlature of the legal
system(s) involved;

(b) The second model consists of integrated joiaéstigation teams with officers
from at least two jurisdictions. These teams can fln¢her divided and
characterized as either passive or active. An elawipa passively integrated
team would be the situation where a foreign lawossgment officer is
integrated with officers from the host State inaavisory or consultancy role or
in a supportive role based on the provision of méxdl assistance to the host
state. An actively integrated team would includécefs from at least two
jurisdictions with the ability to exercise opera@ powers (equivalent or at
least some powers) under host State control inettngory or jurisdiction where
the team is operating.

597. As a practical matter, States who want to engageim investigations may need to
consider a way of ensuring that foreign law enforeet officials can lawfully
participate in local operations. Conferring certpowers for a certain period of time
may be required. Further issues of relevance velehsuring clarity with respect to
supervision, roles and responsibilities of secondifiders, limits on their activities
and the question of criminal or civil liability. ®Model Legislative Provisions
against Organized Crimprovide further guidance on joint investigatidfis.

(d) Transfer of sentenced persons (article 17)

598. In accordance with article 17, States parties mashwo consider entering into
bilateral or multilateral agreements or arrangesent the transfer to their territory of
persons sentenced to imprisonment or other formslegfrivation of liberty for
offences established in accordance with the OrganCzrime Convention, in order that
they may complete their sentences there.

599. Sentenced persons who serve their sentences irhtirae countries can be integrated
back into the community better than if they hadredrtheir sentence elsewhere. This
is a positive reason for transferring sentencedgrexr to a State with which they have
social links to serve their sentences. The trarsffsentenced persons can also serve a
number of other diplomatic and practical purpo3eansfer is also a mechanism that
States can use to secure the return of their rdomho may be imprisoned in harsh

167 Model Legislative Provisions against Organized Cripg 87-93.
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or inhumane conditions. Also, transfer eases thactipal burdens attendant in
incarcerating foreign nationals, arising from, totample, language barriers and the
need to accommodate the religious, cultural anthdieneeds of foreign inmates.

Transfer of sentenced persons also has a stroigjibasternational human rights law.
For example, article 10(3) of the International €vant on Civil and Political Rights
specifies that the “essential aim” of a penitegtiaystem is the “reformation and
social rehabilitation” of prisoners. Furthermotge tehabilitation of persons sentenced
for Convention offences is also a stated objeativihe Organized Crime Convention,
which provides in its article 31(3) that “Statestigs shall endeavour to promote the
reintegration into society of persons convicted affences covered by this
Convention”.

Transfer of sentenced persons is a complex iskaly Irequiring both the conclusion
of bilateral or other agreements and supporting eftim legislation. When
implementing article 17, States parties will hawdake into account already existing
(bilateral or multilateral) treaties or arrangensegoverning the transfer of sentenced
persons to and from another State or consider iegtento such treaties or
arrangements. Further questions to consider arsilpesrestrictions that national
legislations may impose on such transfers, the lmnaf requests for transfers of
sentenced persons and difficulties justice officibhve encountered in negotiating
treaties with other States for the transfer ofqress.

To ensure the efficiency of the transfer of sergenpersons, national laws should
address the following issues at a minimum: definii of all critical terms; identifying
and designating a central authority to receiverasgond to requests; enumerating the
requirements for transfer; ensuring clarity of &ggiion and other procedures; and the
steps and procedures that a country is to follovadministering the programme,
processing applications and making transfer dewssiSuch laws should not make any
specific requirements that are unique to that Statational context. Thévodel
Legislative Provisions against Organized Cripm@vide further guidance on transfer
of sentenced persof3.

(e) Transfer of criminal proceedings (article 21)

The very nature of transnational organized crimna criminal activities span more
than one State’s jurisdiction. It is not unusualhve criminal acts committed and
victims located in several States, with proceedhefcriminal acts laundered through
the financial systems of multiple States and meslwdrthe criminal organization
operating or living in yet other States. In sucktamces, it is more practical, efficient
and fairer to all parties concerned — includingeafiers and victims — to consolidate
the case in one place. The transfer of criminac@edings is an important tool to
facilitate the administration of justice and, imsoinstance, may be the only way to
pursue a prosecution.
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604. Thus, under article 21, States parties are requioeticonsider the possibility of
transferring to one another proceedings for thesgmotion of an offence covered by
the Convention in cases where such transfer isidergl to be in the interests of the
proper administration of justice, in particulardases where several jurisdictions are
involved, with a view to concentrating the prosemut

605. In order to transfer criminal proceedings, the States involved first need to evaluate
whether the recipient State in which the proceesliage to be held has jurisdiction
over the principal issues of the case. Next, fropractical point of view, in order to
effectively transfer the prosecution to anotheteStawvo further steps may be required.
First, the two States would need to share and feaneformation and evidence.
Article 15(5) of the Convention provides that, wiéwo States are involved in the
investigation, prosecution or judicial proceedivgsh respect to the same conduct,
they shall, as appropriate, consult one anothen witview to coordinating actions.
Secondly, if the matter had already reached thetsdan one State, it would be
necessary to “stay” or suspend the prosecutiordipgmesolution in the other State.

606. The United Nations has developed the Model Treatthe Transfer of Proceedings in
Criminal Matters,*® which may be instructive to States parties integ:# negotiating
and concluding bilateral or multilateral treatigsm@d at improving cooperation in
matters of crime prevention and criminal justice.

Additional references and resources

Organized Crime Convention

Article 13 (International cooperation for purposé€onfiscation)
Article 18 (Mutual legal assistance)
Article 20 (Special investigative techniques)

Protocols supplementing the Organized Crime Converdn

Trafficking in Persons Protocol, article 1, parauyr8
Smuggling of Migrants Protocol, article 1, paradr&p
Firearms Protocaol, article 1, paragraph 3

Model Legidative Provisions against Organized Crime

Article 17 (International law enforcement coopeuati

189 General Assembly resolution 45/118, annex.



18C

Article 18 (Joint investigations
Article 19 (Conferral of powers on foreign law erdement officials in joint investigations

Chapter IX — Transfer of sentenced persons
Article 29 (Objectives)
Article 30 (Definitions and use of terms)
Article 30 (Requirements for transfer)
Article 32 (Notice of the right to apply for tramesy
Article 33 (Application for transfer)

Article 34 (Protection of prisoners in the trangfeocess)
Article 35 (Enforcement or administration of tharisferred sentence)

Additional United Nations resources

Joint investigations
Conference room paper entitled “Informal expertkimmy group on joint investigations:
conclusions and recommendations” (CTOC/COP/2008/6RP

Law enforcement cooperation

UNODC, Comprehensive Study on CybercrifWéenna, 2013)

Transfer of sentenced persons

Background paper prepared by the Secretariat anpbbastices and experiences in using the
United Nations Convention against Transnational a@ized Crime for international
cooperation and the role of regional networks (CTQQ@P/WG.3/2012/2), paras. 17-21.

UNODC, Handbook on the International Transfer of SentenBedsons Criminal Justice
Handbook Series (Vienna, 2012)

Transfer of criminal proceedings

Model Treaty on the Transfer of Proceedings in @Grah Matters (General Assembly
resolution 45/118, annex).)

Examples of national legislation
Law enforcement cooperation:

Bosnia and Herzegovina, Law on Mutual Legal Asaistan Criminal Matters, chap. Il, art. 24
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Estonia, Code of Criminal Procedure, chap. 19, 8471

Germany, Act on International Cooperation in CriatiMatters, Part V, sect. 61b

Germany, Act on International Cooperation in CriatiMatters, Part X, sect.93

Latvia, Criminal Procedure Law, chap. 84, sects-3886

Republic of Moldova, Criminal Procedure Code, cH&parts. 531-540

Republic of Moldova, Law No. 241-XVI of 20.10.20Gin Preventing and Combating
Trafficking in Human Beings, chap. VI, arts. 33 &8

Serbia, Law on Mutual Assistance in Criminal Mattesect. V (Other forms of mutual
assistance), art. 96

Joint investigations:

Ireland, The Criminal Justice (Joint Investigaticgams) Act 2004

Romania, Law No. 39/2003 regarding the preventimij@mbating of organized crime

Sweden, Act on Joint Investigation Teams for Crahimvestigations promulgated on 18
December 2003

France, Criminal Code of Procedure, art. 695

Transfer of sentenced persons

Bahamas, Criminal Justice (International Co-opergtiAct, Part Il, arts. 3-11

Bosnia and Herzegovina, Law on Mutual Legal Assistain Criminal Matters, chaps. VII
and VIII, arts. 77-82

Bulgaria, Penal Procedure Code, chap. 36, arts4633

Canada, Mutual Legal Assistance in Criminal Mat#ses Part |, sects. 24-29

Hungary, Act XXXVIII of 1996 on International Legdlssistance in Criminal Matters, chap.
IV, sects. 46-60

Latvia, Criminal Procedure Law, chap. 78, sect. 821

Micronesia (Federated States of), Code of the F¢eerStates of Micronesia, Title 12.
Criminal Procedure, chap. 15, § 1501-8 1516

Montenegro, The Law on Mutual Legal Assistance iiim@hal Matters, |. General provisions,
arts. 1-9

Poland, The Code of Criminal Procedure, chap. B6,608-611f

Republic of Korea, Act on the International Tramsfé Sentenced Person, Chapter |, Article
1-4

Samoa, International Transfer of Prisoners Act 2688t 2, sects. 8-12; Part 3, sects. 13-20;
Part 4, sects. 21-29

Serbia, Law on Mutual Assistance in Criminal Mattechap. IV (Execution of criminal
judgment), arts. 56-82

Ukraine, Criminal Code, General Part - chap. i, &0

Viet Nam, Law on Legal Assistance, chap. V, arés69

Zimbabwe, Transfer of Offenders Act, arts. 1-16
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Transfer of criminal proceedings

Bahamas, Criminal Justice (International Co-opergtiAct, Part Il, arts. 3-11

Bulgaria, Penal Procedure Code, chap. 36, arts4808

Estonia, Code of Criminal Procedure, chap. 19,£%475

Latvia, Criminal Procedure Law, chap. 68, sect4d-748

Montenegro, The Law on Mutual Legal Assistance nmihal Matters, Ill. Transfer and
Assuming of Criminal Prosecution, arts. 34-37

Netherlands, Code of Criminal Procedure 1921, Rtlsects. 552t-552hh

Poland, The Code of Criminal Procedure, chap. 8, 590-592
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Related international instruments

United Nations Convention against Corruption (Uthidéations, Treaty Seriesvol. 2349, No.
42146).

United Nations Convention against lllicit Traffiex iNarcotic Drugs and Psychotropic
Substances of 1988 (United Natioiiseaty Seriesvol. 1582, No. 27627).
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Prevention and national coordination

607.

608.

The establishment of specific criminal offences amdfocus on effective law
enforcement, prosecution and adjudication are Ydatombating organized crime.
However, it is also essential that criminal justiesponses are complemented by an
equally strong focus on preventing these crimes fn@ppening in the first place. The
objective of preventing transnational organizedanerifrom occurring is at the very
heart of the Organized Crime Convention. As statedrticle 1, the purpose of the
Convention is to promote cooperation to prevent emmibat transnational organized
crime more effectively. States parties must endeavio include a substantial
proactive crime prevention component in their ligisn, policies and programmes
relating to the Conventioand not just reactive or security-related measures.

The following section sets out the Convention regmients in relation to prevention
(article 31), data collection, analysis and infotima exchange (article 28). Although
not explicitly mentioned in the Convention, thersfigance of national cooperation to
combat organized crime is also outlined in thisZéa

A. Prevention

1.

Article 31 of the Organized Crime Convention
— Prevention

States Parties shall endeavour to develop aalliae national projects and to establish

and promote best practices and policies aimed atptievention of transnational organized
crime.

2.

States Parties shall endeavour, in accordarntefuvidamental principles of their domestic

law, to reduce existing or future opportunities @ganized criminal groups to participate in
lawful markets with proceeds of crime, through ayppiate legislative, administrative or other
measures. These measures should focus on:

(@) The strengthening of cooperation between lafereement agencies or prosecutors

and relevant private entities, including industry;

(b) The promotion of the development of standaes&l procedures designed to

safeguard the integrity of public and relevant atéventities, as well as codes of conduct for
relevant professions, in particular lawyers, nempublic, tax consultants and accountants;

(c) The prevention of the misuse by organized icraingroups of tender procedures

conducted by public authorities and of subsidies laences granted by public authorities for
commercial activity;

(d) The prevention of the misuse of legal persoysrganized criminal groups; such

measures could include:
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()  The establishment of public records on legatl natural persons involved in the
establishment, management and funding of legabpers

(i)  The introduction of the possibility of disglifying by court order or any appropriate
means for a reasonable period of time persons ctawviof offences covered by this
Convention from acting as directors of legal pessmcorporated within their jurisdiction;

(i) The establishment of national records ofgems disqualified from acting as directors
of legal persons; and

(iv) The exchange of information contained in tkeords referred to in subparagraphs
(d) (i) and (iii) of this paragraph with the compet authorities of other States Parties.

3. States Parties shall endeavour to promote th@egeation into society of persons
convicted of offences covered by this Convention.

4. States Parties shall endeavour to evaluate dieaity existing relevant legal instruments
and administrative practices with a view to detegtiheir vulnerability to misuse by organized
criminal groups.

5.  States Parties shall endeavour to promote pablareness regarding the existence, causes
and gravity of and the threat posed by transnationganized crime. Information may be
disseminated where appropriate through the massaraed shall include measures to promote
public participation in preventing and combatinglsarime.

6. Each State Party shall inform the Secretary-Gad the United Nations of the name and
address of the authority or authorities that caiststher States Parties in developing measures
to prevent transnational organized crime.

7. States Parties shall, as appropriate, collabawith each other and relevant international
and regional organizations in promoting and develpphe measures referred to in this article.
This includes participation in international prdge@imed at the prevention of transnational
organized crime, for example by alleviating theegmstances that render socially marginalized
groups vulnerable to the action of transnationghaized crime.

1. Introduction

609. The concept of crime prevention can potentially enawany different meanings.

According to the Guidelines for the Prevention ot of the United Nations, “crime
prevention” comprises strategies and measuresstel to reduce the risk of crimes
occurring, and their potential harmful effects ndividuals and society, including fear
of crime, by intervening to influence their muléptause$’® The Guidelinestress the
importance of seven principles that are fundameataffective crime prevention:

(@) Government leadershigill levels of government should play a leadersiuie
in developing effective and humane crime prevensimategies, and in creating
and maintaining institutional frameworks for thienplementation and review;

(b) Socioeconomic development and inclusi@mime prevention considerations
should be integrated into all relevant social armbnemic policies and
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programmes, including those addressing unemploymedtication, health,
housing and urban planning, poverty, social matgiagon and exclusion;

(c) Cooperation and partnershipThese should be an integral part of crime
prevention, given the wide-ranging causes of crimmd the skills and
responsibilities needed to address them;

(d) Sustainability and accountability.Crime prevention requires adequate
resources, including funding for structures andiviigs, in order to be
sustained;

(e) Knowledge baseCrime prevention strategies and policies shoultddsed on a
broad, multidisciplinary foundation of knowledgeoab crime problems, their
multiple causes and promising and proven practices;

() Human rights, rule of law and a culture of lawfubseThe human rights
recognized in international legal instruments tdohtthe State is a party must
be recognized and respected in all aspects of g@resention;

() InterdependencyNational crime prevention diagnoses and strasegteould
take account of the links between local criminablgpems and transnational
organized crime.

610. Various approaches to preventing crime have beemlalged over the past two
decades on the basis of a considerable amount s#fameh and evaluatidfi:
Prevention strategies as well as practical presentieasures may involve long-term
programmes, as well as small, ad hoc initiativesedi at modifying behaviour and
closing avenues for crime to occur. The major Betd crime prevention include a
range of responses developed over many years, dinglu developmental,
environmental/situational, social and communitydshscrime prevention and the
prevention of recidivism.

2. Summary of the main requirements

611. Article 31(1) encourages States parties to develaponal projects, as well as
establishing and promoting best practices, to pretransnational organized crime.

612. Under article 31(2), States parties must endeavoureduce, in accordance with
fundamental principles of domestic law, existinguture opportunities for organized
criminal groups to participate in lawful marketsngsthe proceeds of crimes. The
preventative measures under article 31(2) showdsf@n the specific measures listed
in subparagraphs (a)—(d).

613. Article 31(3) encourages States parties to promtbe reintegration of people
convicted of offences under t¥ganized Crime&Conventionnto society.

71 Handbook on the Crime Prevention Guidelines: Makirigem Work Criminal Justice Handbook Series

(United Nations publication, Sales No. E.10.I1V.9).
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Article 31(4) encourages States parties to peradlgicevaluate their relevant legal
instruments and administrative practices in orderdétect their vulnerabilities to
misuse by organized criminal groups (article 31(4))

Article 31(5) encourages States parties to pronmotielic awareness regarding the
existence, causes, gravity of and the threat pogéchnsnational organized crime.

Article 31(6) requires States parties to provide 8ecretary-General of the United
Nations with the details of national authoritiesatthcan assist other States in
developing preventative measures against transr@iioganized crime.

Article 31(7) requires States parties to engagealtaboration with each other and
relevant regional and international organizati@ssthey deem appropriate, in order to
promote and develop the preventative measuresedtabove.

3. Mandatory requirements

Apart from the notification requirement in articBd(6);"

requirements in article 31.

there are no mandatory

4. Other measures, including optional issues

In addition to the Convention’s broad focus on preion, as a result of article 31,
States parties shall endeavour to take certainretmsteps directed at preventing
transnational organized crime.

The first of these measures involves an obligat@nStates parties to endeavour to
prevent transnational organized crime through tbeetbpment and evaluation of
national projects, as well as by establishing amanpting best practices and policies
(article 31(1)).

States parties are also required to endeavouet@pt organized criminal groups from
participating in lawful markets with the proceedstiteir crimes. These preventative
measures are to be undertaken in accordance vatifutidamental principles of the
State’s domestic laws and may include legislatagministrative or other measures
(article 31(2)).

The operations of legitimate markets can be underdhby organized criminal groups
and the associated risks of money-laundering amdigiion. These crimes interfere
with economic and other policies, distort markendigons, and ultimately produce
severe systemic risks. Article 31(2) sets out feas of particular focus for measures
designed to prevent organized criminals gainings€to legal markets:

172

See annex |, below.



623.

624.

18¢

(a) States should strengthen cooperation betwegnetdorcement agencies and
relevant private entities that may be in a uniqasitpn to observe and report
organized criminal activities (article 31(2)(a));

(b) States are to promote the development of ps@feal standards and codes of
conduct that aim to ensure the integrity of pulali@ relevant private entities
and professions, such as lawyers, notaries pultdg, consultants and
accountants, which have been traditionally vulnierab misuse by organized
criminal groups (article 31(2)(b)). These measustezuld go hand in hand with
the measures to combat money-laundering as redoyjradicle 74"

(c) States are to attempt to ensure that orgargzeainal groups cannot exploit
public administrative processes, including tendecedures and the granting of
subsidies or licenses for commercial activity (eti31(2)(c));

(d) States are to take various measures — legislategulatory, or other — in
order to prevent the misuse of legal persons bwrorgd criminal groups,
including by creating public records regarding @stablishment, funding or
management of legal persons as well as establisttieg possibility of
disqualifying persons convicted of organized criahiactivity from serving as
directors of legal persons (article 31(2)(d).

Article 31(3) seeks to prevent transnational orgediicrime by requiring States to
endeavour to reintegrate offenders into societye Travaux Préparatoiresndicate
that, in line with constitutional principles of edity, there is no distinction intended
between persons convicted of offences covered ey Gbnvention and persons
convicted of other offence$’

Crime prevention through reintegration refers tb mbgrammes that work with
children, young people or adults already involvedtlie criminal justice system,
including those in custody and returning to the ommity. Those convicted of
offences run the greatest risk of re-offendingegithat they have already broken the
law, have few opportunities and skills to pursugitimate non-criminal lifestyles, and
may have strong links with other offenders and raffeg lifestyles. Providing them
with life and job skills, training, education, attative lifestyles, role models, good
support and housing in the community are all wayagsist with their reintegration.
Programmes in prison may help to prepare themdimase by providing them with
new work skills, for example, or increasing thedueational levels and social skills,
including the ability to mediate conflict situatgnand through the use of other
restorative approaches. Programmes may also ta@ ph the community, or in
“halfway houses” or sheltered homes that provide sacommodation and in-house
support and advice, and may include apprenticeghipgrammes, job-creation
schemes, life-skills training, microcredit facii§ and long-term support. Programmes
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that teach conflict resolution skills or use reative justice approaches, such as
victim-offender mediation or family or community ayp conferencing, are other
examples of ways in which offenders can be assisteckturning to civil society.
These are all examples of crime prevention focusimge-integration, with the overall
aim of preventing re-offending.

Under article 31(4), States parties are requirgeettdically evaluate their legislative

instruments and administrative practices in ordeassess their vulnerability to misuse
by transnational organized criminal groups. Owimghte constantly evolving nature of
transnational organized crime and the innovativehows employed by organized
criminals, legislation and practices that were fesly well insulated against

organized crime may become less appropriate owes. fT herefore, it is essential that
States regularly conduct reviews into their ledgislaand administrative practices in
order to identify and address their weaknessewalmérabilities.

Article 31(5) requires that States parties endeavoupromote public awareness
regarding transnational organized crime. There soene major reasons why
governments must engage with the public and theianad crime prevention issues
and their strategy. Public policy can be drivenpuplic anxiety and demands for
tougher action, in the absence of a clear undeitgrof the alternatives. In almost all
countries the media tends to focus on the mosentabffences and events, and are a
powerful influence in shaping public attitudes to#l& crime. It is evident,
nevertheless, that when people are given more tadaimformation, they are willing
to support crime prevention. When developing stiiate it is important for all levels
of government to engage with the public on thepegiences and the problems and
priorities that they see as important. Keeping gbblic informed about the positive
outcomes of programmes, or the challenges beirggdfaand working with the media
to generate more in-depth and balanced reportingr@vention, are important ways to
help ensure that programmes are better understood.

In order for States to more effectively share infation and cooperate regarding
measures to prevent transnational organized criBtates parties are required to
provide the Secretary-General of the United Natiatith the name and address of
their relevant national authority or authoritiegtitde 31(6)). This information can then
be utilized by other States to access assistandevaloping their own measures to
prevent transnational organized crime.

States parties are required to collaborate witlh edleer, as well as with regional and
international organizations in preventing transmal organized crime (article 31(7)).
This paragraph explicitly uses the example of mtsjewhich utilize social
development as a means of preventing transnatiomggnized crime at a systemic
level. Crime prevention through social developmemtiudes a range of social,
educational, health and training programmes. Tlaeeelikely to be specific factors
affecting individual middle- or low-income counsiesuch as levels of corruption,
levels of trust in the police or rates of poverdasocial and economic problems that
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attract transnational crime. Risk factors such i@h lunemployment levels among
young people, access to schools and educatiorcessto guns vary considerably.

Additional references and resources

Organized Crime Convention

Article 1 ( Statement of purpose)

Additional United Nations resources

Guidelines for the Prevention of Crime (Economia &ocial Council resolution 2002/13,
annex).

Handbook on the Crime Prevention Guidelines: Makifigem Work Criminal Justice
Handbook Series (United Nations publication, SalesE.10.1V.9).

Examples of national legislation

Kenya,Prevention of Organized Crime Act
Mexico, General Law on Social Prevention of Violence andm@r (Ley General para la
Prevencion Social de la Violencia y la Delincuefcia



191

B. Data collection, analysis and exchange

1.

Article 28 of the Organized Crime Convention

— Collection, exchange and analysis of informatioon the nature of organized

crime

Each State Party shall consider analysing, imsglbation with the scientific and academic

communities, trends in organized crime in its teryi, the circumstances in which organized
crime operates, as well as the professional grandgechnologies involved.

2.

States Parties shall consider developing andinghaanalytical expertise concerning

organized criminal activities with each other andrough international and regional
organizations. For that purpose, common definiti@iandards and methodologies should be
developed and applied as appropriate.

3.

Each State Party shall consider monitoring ifices and actual measures to combat

organized crime and making assessments of theicteféness and efficiency.

629.

630.

631.

1. Introduction

Information collection and exchange are essertidketveloping sound, evidence-based
policy in preventing and responding to transnatianganized crime. Consolidated

information on emerging trends in organized crisméndispensable for setting goals,
allocating resources, and evaluating results.

Article 28 of the Organized Crime Convention eneg@s States parties to collect data
and examine the characteristics and trends in @edncrime. It also advocates
cooperation between government agencies, academimanities, and international
and regional organizations in the collection, exgegand analysis of information and
data relating to organized crime.

The Guidelines for the Prevention of Crime provedemples of the practical steps
that Governments should take to build that knowdedgase: “As appropriate,
Governments and/or civil society should facilitaiteowledge-based crime prevention
by, inter alia:

(@) Providing the information necessary for comities to address crime
problems;

(b)  Supporting the generation of useful and pecatlyi applicable knowledge that is
scientifically reliable and valid;

(c) Supporting the organization and synthesis rafwedge and identifying and
addressing gaps in the knowledge base;

(d) Sharing that knowledge, as appropriate, amoimggr alia, researchers,
policymakers, educators, practitioners from otledgvant sectors and the wider
community;

(e) Applying this knowledge in replicating sucdesdnterventions, developing
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new initiatives and anticipating new crime problenasmd prevention
opportunities;

Establishing data systems to help manage crpnevention more cost-
effectively, including by conducting regular sursewf victimization and
offending;

Promoting the application of this data in ortle reduce repeat victimization,
persistent offending and manage areas with a kg bf crime.*™

2. Summary of the main requirements

In accordance with article 28, States parties stwalkider:

(@)

(b)

(c)

Analysing trends in organized crime in itsritery in consultation with the
scientific and academic communities (article 28ageaph 1).

Developing and sharing analytical expertis@ceoning organized criminal
activities with each other and through internaticarad regional organizations
(article 28(2)).

Monitoring its policies and measures to contbatsnational organized crime,
as well as making assessments of the effectiveaedsefficiency of these
measures (article 28(3)).

3. Mandatory requirements

Article 28 contains no mandatory requirements.

4. Other measures, including optional issues

Article 28 requires States parties to consider @m@nting various strategies relating
to the collection, analysis, and exchange of infidifiom on transnational organized
crime. These strategies form part of a broaderesvd-based approach to crime
prevention.

(@) Analysing trends in organized crime (articlg(28

An essential element of this evidence-based appr@acecognized in article 28(1),
which calls on States to consider analysing treimdslomestic organized crime.
Studying the prevalence, modus operandi and teopimal functions of organized
criminal groups provides law enforcement agenamsortant insights and enhances
their effectiveness. The expertise of the acadeanit scientific communities can be
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Guidelines for the Prevention of Crime ((Econoama Social Council resolution 2002/13, annex), pata.
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beneficial in analysing these trends. Consultadod cooperation with these groups
can allow States to more meaningfully analyse métion collected regarding

organized crime. In turn, States can use this arsatlp develop effective policies to

prevent and combat organized crime.

One important aspect of data collection and exchamghe ability to conduct national
organized crime threat assessments. Such assesdnedmtiaw enforcement identify
the risk factors, crime types, perpetrators and twlaborators, and to generate the
information and analysis needed for intelligenak-fgolicing and evidence-based
policy. The information generated by such asseswmén turn allows for the
determination of priorities and appropriate allcmatof resources to meet those
threats. UNODC has developed a methodology on lwoewohduct such assessments,
the Guidance on the Use and Preparation of Serious @nganized Crime Threat
Assessments: The SOCTA Handbhoekiich is aimed at policymakers, law
enforcement leaders and practitioners.

(b) Developing and sharing analytical expertiseti@e 28(2))

Article 28(2) requires States parties to stronginsider the possibility of developing
and sharing their acquired analytical expertisehwither States parties and via
regional and international organizations. The nfeedcollaboration and cooperation
between States in this regard cannot be overstétbdn information and expertise is
shared effectively, States are in a position te gaimore complete understanding of
the global phenomenon of transnational organizedecr

In order to effectively share information regarditrgnsnational organized crime,
States may need to apply common definitions, staisdand methodologies in their
research. In the absence of this level of uniforntite potential for States to share
information concerning organized crime is diminighe

(c) Monitoring and assessment (article 28(3))

Article 28(3) requests that States parties congiuamnitoring the effectiveness of their
policies and measures designed to prevent and d¢dnalpsnational organized crime,
in order to develop appropriate mechanisms foreahg their objectives. This is an
integral aspect of effective prevention, in whidvegrnments need to invest time and
resources. Many programmes can fail because otla dé the necessary skills or
understanding among those implementing the progesmon because the objectives
were unclear or unrealistic. Being able to demastwhich aspects of a programme
helped reduce crime, and which aspects seemedeftsgive, or had unexpected
results, forms a major part of evidence-based ptewe Similarly, being able to
demonstrate that a policy has helped to reducedgrabby raising awareness, and by
providing services and advice, is important fordiug future policy development.
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Additional references and resources

Model Legidative Provisions against Organized Crime

Article 5 (Data collection and analysis)

Additional United Nations resources

Guidelines for the Prevention of Crime (Economia &ocial Council resolution 2002/13,
annex).

International Classification of Crime for Statissid®Purposesversion 1.0 (March 2015).

UNODC, Guidance on the Use and Preparation of Serious @nganized Crime Threat
Assessments: The SOCTA Handh®bk&nna, 2010).

Handbook on the Crime Prevention Guidelines: Makifigem Work Criminal Justice
Handbook Series (United Nations publication, SalesE.10.1V.9).
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C. National coordination

640.

641.

642.

643.

644.

1. Introduction

The purpose of the Organized Crime Convention iprevent and combat organized

crime more effectively. National coordination issestial to achieve this purpose.

Although not specifically mentioned in the Conventithere is general consensus and
widespread practice to nominate or create a ndtemtdy to oversee and coordinate a
country’s anti-organized crime efforts.

The desirability of effectively coordinating a $ta&t organized crime prevention
efforts is clear. An effective multi-sectorial resise to organized crime requires a
strong level of inter-agency communication and @wapon. In the absence of
effective national coordination, it is possible fraps to appear in a State’s organized
crime prevention strategies. A lack of coordinatiam also result in the duplication of
policies and measures in certain areas. This dafgit wastes a State’s often scarce
resources for the prevention of organized crime.

The Guidelines for the Prevention of Crime alsol cgdon States to establish a
permanent central authority responsible for thele@mentation of crime prevention
policy. At the national level, countries may choaseplace responsibility for crime
prevention within a ministry such as one respoesibl justice or public security, or a
group of ministries, or to establish a separateybatda high level. The role of the
permanent central authority is to provide leadgrshiorking with other government
sectors, other levels of government and civil dgdie develop a national plan, and to
implement and monitor it. The central authorityilitgates action at lower levels of
government. In some cases, countries have chosenact legislation to support a
national plan and require other sectors to worletiogr with the central authority. In
all cases, resources will be needed for the impheatien of plans.

A national coordination body may be an appropnagasure for States parties seeking
to undertake the obligations established underclart?8 (relating to collection,
exchange, and analysis of information) and artBde(relating to prevention) of the
Organized Crime ConventioH”

2. Optional measures

There is no one-size-fits-all formula for an effeetcoordination mechanism. In fact,
in many States, several coordination mechanismeareurrently in place at the local,
national, regional and international levels. Agiclh of the Model Legislative
Provisions against Organized Crimeprovide an example for how national
coordination could be achieved. It suggests thettenal coordination organization:
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See also sections VI.A and VI.B, above.
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Be tasked with developing, coordinating, maomitg and evaluating the national
response to preventing all forms of organized cyime

Undertake data collection, analysis and exgbanthe development of
prevention programmes, training and technical coatjmn with other States
and other matters;

Be comprised of representatives of relevatibnal government agencies, local
government and non-governmental service providers;

Have the capacity to establish subcommitteagquired,;

Report annually on its activities.

645. The functions of national coordination mechanismbgether performed through a
coordinator or an inter-agency coordination bodgyralso include the following:

(@)

(b)

(c)

(d)
(€)

(f)

Help shape policy by participating in the desof policies and programmes,
national action plans and other strategies, guidsli and government
resolutions;

Encourage and facilitate inter-agency and idigltiplinary cooperation among
all relevant stakeholders through, for exampletjregeup a regular round table
and established channels of communication;

In cases where the coordinator or the intemnayg coordination body also acts
as the national rapporteur, coordinate researehfifgt new trends and patterns;

Help establish or strengthen legislation;

Monitor and evaluate progress and ensureahttorganized crime measures
comply with international law, standards and norms;

Assess and ensure that anti-organized crimesores adapt with and respond to
the evolution of trends and patterns.

Additional references and resources

Model Legidative Provisions against Organized Crime

Article 4 (National coordinating committee)

Additional United Nations resources

Guidelines for the Prevention of Crime (Economia &ocial Council resolution 2002/13,

annex).

Note by the Secretariat on national coordinatiorthmeisms against trafficking in persons
(CTOC/COP/WG.4/2015/3).



Handbook on the Crime Prevention Guidelines: Makifigem Work Criminal Justice
Handbook Series (United Nations publication, SalesgE.10.1V.9).

Examples of national legislation

Australia, Australian Crime Commission Act 2002HCt
United Kingdom, Crime and Courts Act 2013 (Natio@alme Agency)
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Annex |

Notification requirements under the Convention aganst
Transnational Organized Crime

1. The following is a list of the notifications thata®es parties are required to make to the
Secretary-General of the United Nations. It shdadchoted that notification can be done
at any stage and is limited to “the time of ratfion, acceptance or approval’.
Notifications should be addressed directly to thdtéd Nations Office on Drugs and
Crime using the following email address: legal@umony.

2. Notifications with regard to articles 16(5), 18(13nd 31(6) of the United Nations
Convention against Transnational Organized Cringeadgo included in the directory of
competent national authorities (“CNA Directory”yalable at sherloc.unodc.org.

Article 5 of the Organized Crime Convention
— Criminalization of participation in an organized criminal group

3. States Parties whose domestic law requires vewotnt of an organized criminal group
for purposes of the offences established in accmelavith paragraph 1 (a) (i) of this article
shall ensure that their domestic law covers alloser crimes involving organized criminel
groups. Such States Parties, as well as Stateearthose domestic law requires an act in
furtherance of the agreement for purposes of tHenoés established in accordance with
paragraph 1 (a) (i) of this article, shall so imfothe Secretary-General of the United Nations at
the time of their signature or of deposit of theistrument of ratification, acceptance or
approval of or accession to this Convention.

Article 6 of the Organized Crime Convention
— Criminalization of the laundering of proceeds oftrime
2.(d) Each State Party shall furnish copies ofatgs that give effect to this article and of any

subsequent changes to such laws or a descrip@oadhto the Secretary-General of the United
Nations.

Article 13 of the Organized Crime Convention
— International cooperation for purposes of confisation

5. Each State Party shall furnish copies of itsslamd regulations that give effect to this
article and of any subsequent changes to such dadsegulations or a description thereof to



the Secretary-General of the United Nations.

Article 16 of the Organized Crime Convention
— Extradition

5. States Parties that make extradition conditionahe existence of a treaty shall:

(a) At the time of deposit of their instrument afification, acceptance, approval of or accession
to this Convention, inform the Secretary-Generathef United Nations whether they will take
this Convention as the legal basis for cooperatioextradition with other States Parties to this
Convention;

Article 18 of the Organized Crime Convention
— Mutual legal assistance

13. Each State Party shall designate a centrabatyththat shall have the responsibility and
power to receive requests for mutual legal assistaamd either to execute them or to transmit
them to the competent authorities for execution.ev¥gha State Party has a special region or
territory with a separate system of mutual legaisiance, it may designate a distinct central
authority that shall have the same function fort tlesgion or territory. [...]. The Secretary-
General of the United Nations shall be notifiedtloé central authority designated for this
purpose at the time each State Party depositsn#isument of ratification, acceptance or
approval of or accession to this Convention. [...]

14. [...] The Secretary-General of the United Natishall be notified of the language or
languages acceptable to each State Party at tleitideposits its instrument of ratification,
acceptance or approval of or accession to this @uion. [...]

Article 31 of the Organized Crime Convention
— Prevention
6. Each State Party shall inform the Secretary-Gad the United Nations of the name and

address of the authority or authorities that caisasther States Parties in developing measures
to prevent transnational organized crime.

Article 35 of the Organized Crime Convention
— Settlement of disputes
4. Any State Party that has made a reservatioedordance with paragraph 3 of this article

may at any time withdraw that reservation by ncdifion to the Secretary- General of the
United Nations.



20C

Article 36 of the Organized Crime Convention
— Signature, ratification, approval, and acceptance

3. This Convention is subject to ratification, gueerce or approval. Instruments of

ratification, acceptance or approval shall be dipdsvith the Secretary-General of the United
Nations. A regional economic integration organiatmay deposit its instrument of ratification,

acceptance or approval if at least one of its merStates has done likewise. In that instrument
of ratification, acceptance or approval, such oizmtion shall declare the extent of its

competence with respect to the matters governethisyConvention. Such organization shall

also inform the depositary of any relevant modifmain the extent of its competence.

4.  This Convention is open for accession by anyeSta any regional economic integration
organization of which at least one member Stat Party to this Convention. Instruments of
accession shall be deposited with the Secretaryef@énf the United Nations. At the time of its
accession, a regional economic integration orgéoizashall declare the extent of its
competence with respect to matters governed byGbisvention. Such organization shall also
inform the depositary of any relevant modificatiarthe extent of its competence.

Article 39 of the Organized Crime Convention
— Amendment

1. After the expiry of five years from the entrytarforce of this Convention, a State Party
may propose an amendment and file it with the Saoréseneral of the United Nations, who

shall thereupon communicate the proposed amendrterthe States Parties and to the
Conference of the Parties to the Convention forpiiigose of considering and deciding on the
proposal. [...]

]

4.  An amendment adopted in accordance with parhdtay this article shall enter into force
in respect of a State Party ninety days after #tte df the deposit with the Secretary-General of
the United Nations of an instrument of ratificati@cceptance or approval of such amendment.

Article 40 of the Organized Crime Convention
— Denunciation
1. A State Party may denounce this Convention bitesr notification to the Secretary-

General of the United Nations. Such denunciaticil sfecome effective one year after the date
of receipt of the notification by the Secretary-@e.
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Annex Il
Additional resources

General Assembly

Declaration of Basic Principles of Justice for Vit of Crime and Abuse of Power
(General Assembly resolution 40/34, annex).

International Guidelines for Crime Prevention andrihal Justice Responses with Respect
to Trafficking in Cultural Property and Other RelatOffences
(General Assembly 69/196, annex).

Interpretative notes for the official recordsagaux préparatoiresof the negotiation of the
United Nations Convention against Transnationala@ized Crime and the Protocols
thereto (A/55/383/Add.1).

Model Treaty on Extradition
(General Assembly resolution 45/116, annex anduden 52/88, annex).

Model Treaty on Mutual Assistance in Criminal Magte
(General Assembly resolution 45/117, annex andutien 53/112, annex).

Model Treaty on the Transfer of Proceedings in GrahMatters
(General Assembly resolution 45/118, annex).

Strengthening crime prevention and criminal justeEgponses to protect cultural property,
especially with regard to its trafficking
(General Assembly resolution 66/180).

United Nations Convention against Corruption
(United NationsTreaty Seriesvol. 2349, No. 42146).

United Nations Convention against Transnationale@ized Crime
(United NationsTreaty Seriesvol. 2225, No. 39574).

United Nations Rules for the Treatment of Womesdtrers and Non-custodial Measures for
Women Offenders (the Bangkok Rules)
(General Assembly resolution 65/229, annex).

United Nations Standard Minimum Rules for Non-cds&bMeasures (the Tokyo Rules)
(General Assembly resolution 45/110, annex).

Economic and Social Council

Guidelines for the Prevention of Crime
(Economic and Social Council resolution 2002/131ex).

Guidelines on Justice in Matters involving Chilccifins and Witnesses of Crime (Economic
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and Social Council resolution 2005/20, annex).

Model Bilateral Agreement on the Sharing of Cordted Proceeds of Crime or Property
(Economic and Social Council resolution 2005/14ex).

Principles on the Effective Prevention and Invettan of Extra-legal, Arbitrary and
Summary Executions
(Economic and Social Council resolution 1989/651ex).

Safeguards guaranteeing protection of the righthade facing the death penalty (Economic
and Social Council resolution 1984/50, annex).

Security Council

Security Council resolution 1373 (2001).

United Nations Congress on the Prevention of Crimand the
Treatment of Offenders

Basic Principles on the Independence of the Jugi¢deventh United Nations Congress on
the Prevention of Crime and the Treatment of OesidMilan, 26 August September
1985: report prepared by the Secretari@nited Nations publication, Sales No.
E.86.1V.1), chap. |, sect. D.2, annex).

Basic Principles on the Role of LawyeEdhth United Nations Congress on the Prevention
of Crime and the Treatment of Offenders, HavanaA@gust7 September 1990: report
prepared by the SecretariiUnited Nations publication, Sales No. E.91.1V.@hap. |,
sect. B.3, annex).

Guidelines on the Role of Prosecut(Egghth United Nations Congress on the Prevention of
Crime and the Treatment of Offenders, Havana, 2Ju8u7 September 1990: report
prepared by the Secretari@tnited Nations publication, Sales No. E.91.I\cBap. |,
sect. C.26, annex).

Conference of the Parties to the United Nations Ca@ntion against
Transnational Organized Crime

Note by the Secretariat on money-laundering wittie scope of the United Nations
Convention against Transnational Organized CrimeJC/COP/2008/15).

Report of the Conference of the Parties to the ddhilNations Convention against
Transnational Organized Crime on its fifth sesshuld in Vienna from 18 to 22 October
2010 (CTOC/COP/2010/17).

Conference room paper prepared by the Secretarititeotechnical and legal obstacles to the
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use of videoconferencing (CTOC/COP/2010/CRP.2).

Conference room paper on the notion of serious eclimthe United Nations Convention
against Transnational Organized Crime (CTOC/CORIZORP.4).

Working Groups established by the Conference of Péies

Working Group of Government Experts on TechnicalsAance

Discussion paper by the Secretariat on assistgooe, practices and comparison of national
legislation in the area of identifying and protagtiictims of and witnesses to organized
crime (CTOC/COP/WG.2/2013/2).

Background paper by the Secretariat on criminabmatdf participation in an organized
criminal group (CTOC/COP/WG.2/2014/2).

Background paper by the Secretariat on liabilityegfal persons (CTOC/COP/WG.2/2014/3).

Working Group on International Cooperation

Background paper prepared by the Secretariat drpbstices and experiences in using the
Organized Crime Convention for international coagien and the role of regional
networks (CTOC/COP/WG.3/2012/2).

Working Group on Trafficking in Persons

Note by the Secretariat on national coordinatiochlmaisms against trafficking in persons
(CTOC/COP/WG.4/2015/3)

Conference of the States Parties to the Conventi@gainst Corruption

Conference room paper entitled, “State of implemton of the Convention: criminalization,
law enforcement and international cooperation” (@80OSP/2013/CRP.7).

Publications by the United Nations Office on Drug&nd Crime

Comprehensive Study on Cybercri(8613)

Current Practices in Electronic Surveillance in timyestigation of Serious and Organized
Crime (United Nations publication, Sales No. E.09.X1.19)

Digest of Organized Crime Cases: A Compilation aé€> with Commentaries and Lessons
Learned(2012)
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Good Practices for the Protection of Witnessesrimihial Proceedings Involving Organized
Crime (2008)

Guidance on the Use and Preparation of Serious@rghnized Crime Threat Assessments:
The SOCTA HandbodR010)

Handbook on the Crime Prevention Guidelines: Makihgm Work
(United Nations publication, Sales No. E.10.1V.9)

International Classification of Crime for StatissidcPurposesversion 1.0 (2015)

Legislative Guide for the Implementation of thetgaiNations Convention against
Corruption, 2nd ed. (2012)

Legislative Guide to the Universal Anti-Terrorismor@entions and Protocols
(United Nations publication, Sales No. E.04.V.7)

Manual on International Cooperation for the Purpssd Confiscation of Proceeds of Crime
(2012)

Manual on Mutual Legal Assistance and Extradit{2012)

Model Law on Extraditioif2004)

Model Law on Mutual Legal Assistance in Criminalthdas (2007)

Model Legislative Provisions against Organized Gri{2012)

Resource Guide on Good Practices in the ProteatiodReporting Person&015)

Travaux Préparatoires of the Negotiations for tHalferation of the United Nations
Convention against Transnational Organized Crimd #re Protocols Thereto
(United Nations publication, Sales No. E.06.V.5)

United Nations Guide for Anti-Corruption Polici€2003)

Model Legislation on Money Laundering and Finanoid errorism(2005)
(prepared jointly with the International Monetanyrfd)

Model Provisions on Money Laundering, Terroristé&ging, Preventive Measures and
Proceeds of Crim@or common law systemg$2009)
(prepared jointly with the Commonwealth Secretaarad the International Monetary
Fund)

Handbook on the International Transfer of Senterfeextsons
Criminal Justice Handbook Series (2012)
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