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MESSAGE FROM THE EDITORIAL COMMITTEE

The Editorial Committee is delighted to bring Volume 4, No.2 of Bahir Dar
University Journal of Law. The Editorial Committee extends its gratitude to those who
keep on contributing and assisting us. We are again grateful to Emily Boersma who did
the painstaking editorial work of this issue.

On this occasion, again, the Editorial Committee would like to make it clear that the
Bahir Dar University Journal of Law is meant to serve as a forum for the scholarly
analysis of Ethiopian law and contemporary legal issues. It encourages professionals to
conduct research works in the various areas of law and practice. Research works that
focus on addressing existing problems, or those that contribute to the development of the
legal jurisprudence as well as those that bring wider national, regional, supranational and
global perspectives are welcome.

The Editorial Committee appeals to all members of the legal profession, both in
academia and in the world of practice, to assist in establishing a scholarly tradition in this
well celebrated profession in our country. It is time to see more and more scholarly
publications by various legal professionals. It is time for us to put our imprints on the
legal and institutional reforms that are still underway across the country. It is
commendable to conduct a close scrutiny of the real impacts of our age-old and new laws
upon the social, political, economic and cultural life of our society today. It is vitally
important to study and identify areas that really demand legal regulation and to advise
law-making bodies to issue appropriate legal instruments in time. Many aspects of the life
of our society seem to require that we in the legal profession do something today. The
Bahir Dar University Journal of Law is here to serve as a forum to make meaningful
contributions to our society and to the world at large.

The Editorial Committee is hopeful that the Bahir Dar University Journal of Law will
engender a culture of knowledge creation, acquisition and dissemination in the field of
law and in the justice system of our country.

Disclaimer

The views expressed in this journal do not necessarily reflect the views of the Editorial
Committee or the position of the Law School.
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Absence of a Derogation Clause under the African Charter and the
Position of the African Commission

Melkamu Aboma Tolera*
Abstract

A Derogation clause is an important limitation on state’s power
during a state of emergency when human rights are in a precarious
situation. This article analyses the omission of derogation clause from
the African Charter. It examines international and regional human
rights instruments, the jurisprudences of human rights monitoring
bodies relating to issues of derogation and academic writings. The
findings of this article show the absence of a derogation clause in the
African Charter is a serious flaw that should be corrected.

Key Words: Derogation Clause, African Charter, African Commission
Introduction

The African Charter on Human and Peoples’ Rights (hereafter ACHPR,
African Charter or Charter) unlike the other regional and some international
human rights instruments contains no derogation clause. The Charter neither
explicitly prohibits nor allows state parties to derogate from their human
rights obligations under the Charter should they face exceptional situations
justifying such action under international law.

* LLB (Bahir Dar University, School of Law, Ethiopia), MA (Addis Ababa University,
Institute For Peace and Security Studies, Ethiopia), LLM (University of Groningen, Faculty
of Law, the Netherlands); Lecturer, Bahir Dar University, School of Law. | am grateful to
Alebachew Birhanu (Editor-in-Chief, Bahir Dar University Journal of Law), Dr. Antenor
Hallo de Wolf and the anonymous reviewers for insightful and valuable comments on earlier
drafts of this article. All errors remain mine. The author can be reached at:
m.a.tolera@alumnus.rug.nl
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The omission of derogation clause under the African Charter involves a
number of issues for the following reasons. First, it has been argued that the
Charter’s unfettered claw-back clauses render a derogation clause
unnecessary.! Higgins has defined claw-back clauses as those which “allow in
normal circumstances, breach of an obligation for a specified number of
public reasons.”® Secondly, many constitutions of African States contain
provisions on derogation® and states often resort to such constitutional
provisions to proclaim state of emergency thereby derogating from certain
rights recognized under the African Charter.* This is considered by Sermet as
a common African constitutional standard not reflected under the Charter.®

Thirdly, most of the states’ parties to the African Charter are also parties to
the International Covenant on civil and Political Rights (ICCPR) which
contains explicit provision on derogation. It seems that the African Charter
and the ICCPR are requiring different legal commitments from African
States. Should a state party both to the African Charter and the ICCPR face
emergency situation such as in the event of outbreak of war or natural
catastrophe, the question arises whether its behaviour would be regulated
under the African Charter or the ICCPR. This is particularly problematic
since there is some confusion that the lack of a derogation clause under the
ACHPR is understood as positive in that the Charter allows only for less

! See for instance, D’Sa, R., Human and People’s Rights: Distinctive Features of the African
Charter, Journal of African Law, Vol. 29, No. 2, (1985), p.76.

2 Higgins, R., Derogation under Human Rights Treaties, British Yearbook of International
Law, Vol. 48, (1976/77), p.281.

3 Except the constitutions of Benin and Democratic Republic of Congo almost all
constitutions of African States contain a derogation clause.

4 To give a more recent example, on 28 January 2013 ex-president Morsi of Egypt declared
state of emergency which applies to three cities along Suez Canal and their surrounding
regions. The declared emergency involves curfew and lasts for thirty days.

> Sermet, L., The Absence of a Derogation Clause from the African Charter on Human and
Peoples' Rights: A Critical Discussion, African Human Rights Law Journal, Vol. 7, (2007),
p.144.
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limitation of human and peoples’ rights even in extreme cases of emergency
situation as implied by some authors and even the African Commission.

These issues raise the following main legal question. Does the absence of a
derogation clause under the African Charter mean state parties are prohibited
from proclaiming state of emergency and derogating from one or more of
their obligations under the Charter in special circumstances threatening the
life of the nation? In trying to answer this legal question the following
preliminary legal questions would be examined. Do claw-back clauses under
the African Charter make derogation clause unnecessary? What is the
approach of the African Commission on Human and Peoples’ Rights? How
can one reconcile international agreements, notably the ICCPR, containing
derogation clause and the African Charter? Is the omission of a derogation
clause from the Charter to be taken as more or less protective of human and
peoples’ rights during national emergency which threatens the well-being of
the nation? In the face of this omission is there any other legal way out which
is potentially helpful in regulating the behaviour of member states to the
ACHPR during a state of emergency?

1. Derogation Clause, Related Notion of Claw-back Clauses and the
African Charter

1.1.  Derogation from Human Rights Treaties: In General

Derogation from human rights obligation is a temporary deviation in a sense
of limiting or detracting from one or more of the rights enshrined in human
rights instruments.® In other words, a derogation clause allows the violation or

6 Steiner, H., Alston, P. and Goodman, R., (eds.) International Human Rights in Context:
Laws, Politics, Morals: Texts and Materials (3" edition), Oxford University Press, Oxford
(2008), p.154; Higgins, R., [Derogation under Human Rights Treaties], p.281.
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suspension of particular human rights obligation in times of war or public
emergency.” The Human Rights Committee of the ICCPR points out that
measures of derogation from any provision of the ICCPR are of an
exceptional and temporary nature.® Some human rights treaties envisage a
system of derogation which allows member states to adjust their obligations
under such treaties temporarily in order to deal with public emergency which
threaten the life of the nation.® However, the prerogative of states in this
respect is not unfettered. The validity of measures of derogation from
particular human rights obligation is subject to the fulfilment of a number of
preconditions set by the human rights treaty concerned.

The existence of public emergency which threatens the life of the nation is
one of the fundamental requirements which permit derogation from the
obligation to respect and protect human rights.'® Articles 4(1) and 15(1) of the
ICCPR and the ECHR respectively refer to a situation threatening the life of
the nation. In the case of Lawless v. Ireland the European Court of Human
Rights (ECtHR), qualified the term ‘threatening the life of the nations’ as
“exceptional situation of crisis or emergency which affects the whole
population and constitutes a threat to the organized life of the community of

" Kufuor, K., The African Human Rights System: Origin and Evolution, Palgrave Macmillan,
New York, (2010), p.40.

8 UN Human Rights Committee (HRC), General Comment No. 29, State of Emergency
(Article 4), 24 July 2001, HRI/GEN/1/Rev.9 (Vol. I), p. 234, para. 2.

® See, International Covenant on Civil and Political Rights (ICCPR), New York, 16
December 1966, United Nations, Treaty Series, vol. 999, p.171, Article 4; European
Convention for the Protection of Human Rights and Fundamental Freedoms, Rome, 4
November 1950, CETS No.: 005, Article 15; American Convention on Human Rights, Costa
Rica, 22 November 1969, O.A.S. Treaty Series No. 36, 1144 U.N.T.S. 123, Article 27.

10 [Covenant on Civil and Political Rights], Article 4(1); [European Convention on Human
Rights], Article 15(1).
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which the state is composed.”*! This definition and the elements articulated
by the European Commission in Greek Case are incorporated into Siracusa
Principles? which, though not binding, can serve as a useful reference as to
the precise meaning to be given to the term ‘threatening the life of nation’ in
Article 4(1) of the ICCPR. Accordingly, a state party to the ICCPR can resort
to measures derogating from its obligations only when confronted with a
danger which is of exceptional nature, one that is actual or imminent which
affects the entire population and poses a threat to the organized life of the
society.!3

The second prerequisite for taking valid derogation measures involves the
proclamation, notification and termination of public emergency. Article 4(1)
of the ICCPR, incorporates explicit requirement that state parties can resort to
the right to derogate from some or certain selected rights of the Covenant only
after the existence of public emergency is officially proclaimed. Putting it in
different words, prior proclamation of the existence of an emergency situation
is a conditio sine qua non (“an essential technical prerequisite) to put Article
4 of the Covenant into operation.*

1 Lawless v. Ireland (No.3), Chamber Judgment of 1 July 1961, European Court of Human
Rights (ECtHR) Reports, 1961, para. 28.

12.0’Donnell, D., Commentary by the Rapporteur on Derogation, Human Rights Quarterly,
Vol. 7, No. 1, (1985), p.23. United Nations Economic and Social Council, Siracusa Principles
on the Limitation and Derogation Provisions in the International Covenant on Civil and
Political Rights, U.N. Doc. E/CN.4/1985/4, Annex (1985).

13 [Siracusa Principles], Principle 39. See also O’Donnell, D., [Commentary], p.24.

“Nowak, M., UN Covenant on Civil and Political Rights: CCPR Commentary, (2nd ed.),
N.P. Engel Publisher, Kehl, (2005), p.92. The HRC enunciates this proclamation must be in
accordance with constitutional and other relevant provisions of domestic law that regulate
such proclamation and the exercise of emergency powers. [General Comment No. 29], para.
2.
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The duty of international notification is an additional safeguard to prevent
abuse of the right of derogation.’® This requirement serves two purposes.
First, it helps the HRC assess whether the measures of derogation being taken
is triggered by the exigencies of the emergency situation.'® Second,
notification allows other member states to oversee compliance with the
provisions of the ICCPR.

The primary objective of suspension of a limited set of derogable rights of the
ICCPR on the grounds of public emergency can be invoked only to the extent
and for a period of time strictly necessary to return to state of normalcy.'®
This means a state party availing itself of derogation must take immediate
measures necessary to be able to restore the full enjoyment of the rights and
freedoms when the situation which led to measures of derogation abates.*®

15 Article 4 paragraph 3 of the ICCPR requires a state party wishing to derogate from its
obligations under the Covenant to inform other state parties forthwith “of the provisions from
which it has derogated and of the reasons by which it was actuated.” On the requirement of
immediacy of such communication the European Court of Human Rights in Lawless Case,
found the duty to notify derogation measures must be “without delay.” Therefore, it is
possible to argue that there is no substantial difference between the three instruments relating
to the duty to notify. See, [American Convention on Human Rights], Article 27(3); [European
Convention on Human Rights], Article 15(3); [Lawless v. Ireland], para. 47.

16 Even though Article 4(3) of the ICCPR does not clearly envisage, the HRC is of the
position that it is for the Committee to monitor whether the domestic laws of member states
on derogation enable and secure compliance with the provision of Article 4 of the Covenant.
[General Comment No. 29], para. 2.

17 [General Comment No. 29], para. 17.

18[General Comment No. 29], para. 1, Megret, F., Nature of Obligations, In Moeckli, D.,
Shah, S. & Sivakumaran, S., (eds.), International Human Rights Law, Oxford University
Press, United Kingdom, (2010), p.143.

19 Since duty of international notification equally applies to the termination of derogation, a
second notification stating a date on which derogation measures was lifted should be
communicated to other states parties. See, [Covenant on Civil and Political Rights], Article
4(3).
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The principle of proportionality, the third precondition for taking valid
derogation measures, together with the list of non-derogable rights is a very
crucial substantive limit on permissible derogation measures imposed on the
prerogative of states.?® Proportionality with respect to derogation means no
right, despite the fact that it is derogable, will be suspended in its entirety and
rendered wholly inapplicable to govern the behaviour of a derogating state
party.2!

Article 4 paragraph 1 of the ICCPR makes explicit reference to this principle
by indicating that the Covenant’s derogable rights and fundamental freedoms
may be derogated from only “to the extent strictly required by the exigencies
of the situation.”?? This has to do with duration, geographic scope and
severity of the state of emergency?® which are three ways to look at whether
measures of derogation are proportional to combat public emergency situation
threatening the life of the nation.

Moreover, a situation of emergency where the limitations or restrictions
allowed in normal times under various provisions of the Covenant would be
sufficient to combat threat to the life of the nation any measure of derogation
is not ‘strictly required by the exigencies of the situation’.?* This means
limitation clauses in normal times must be exhausted before recourse to
derogation provisions of Article 4.

The fourth precondition for taking valid derogation measures is the principle
of consistency. A state cannot invoke the right to derogation in violation of

20 Nowak, M., [CCPR Commentary], p.97.

21 [General Comment No. 29], para. 4.

22 See also Article 15(1) of the European Convention and Article 27(1) of the American
Convention.

23 [General Comment No. 29], para. 4.

24[Siracusa Principles], Principle 53.
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the derogating state’s other obligations under international law.?® The phrase
‘under international law’ refers equally both to customary international law
and international treaty law.?

The prohibition against discrimination is another fundamental requirement in
taking derogation measures. The ICCPR and the ACHR incorporate express
prohibition on discrimination in a sense that states may not impose derogation
measures that discriminates on the ground of race, colour, sex, language,
religion or social origin.?” Even though provisions of the ICCPR on the
prohibition of discrimination are not included in the ‘non-derogable rights’
list of paragraph 2 of Article 4, elements of non-discrimination which are
mentioned under Article 4 paragraph 1 are not subject to derogation
measures.

Even when the foregoing preconditions are met, the derogation provisions of
the ICCPR and the two other regional conventions indicate there are rights

% Article 4 (1), Article 15(1) of the ECHR and Avrticle 27(1) of the ACHR prohibit any
measure of derogation which is in general departure with the respective member states’
obligation under other regimes of international law.

% Basically these obligations include those which are envisaged under other human rights
treaties, and instruments in the area of international humanitarian law, notably the minimum
guarantees found in the common Article 3 of the 1949 Geneva Convections and in the two
1977 Additional Protocols. See, [Siracusa Principles], Principle 67; Nowak, M., [CCPR
Commentary], p.99. In addition, these obligations also include state obligations under the
1951 Convention relating to the Status of Refugees and the 1967 Protocol thereto, the ILO
Conventions on Forced Labour, Freedom of Association and Equal Rights of Workers as well
as the 1998 Rome Statute of the International Criminal Court. Lastly, other provisions of the
ICCPR itself other than Article 4 may give rise to an obligation which limits the right to
derogate.

27 [Covenant on Civil and Political Rights], Article 4(1); [American Convention on Human
Rights], Article 27(1).
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which are not subject to derogation in any case.?® Here it must be emphasized
that some rights are defined as non-derogable in all circumstances does not
mean that other rights can be suspended at will.?® The principle of
proportionality mandates states to reduce derogation measures to those strictly
required to deal with the emergency situation. Neither does the listing of a
given right as non-derogable exclude the application of specific limitation
clauses.®

The lists of non-derogable rights, however, differ significantly within the
three instruments.®! From the lists of Article 4(2) of the ICCPR, Article 15(2)
of the ECHR and Article 27(2) of the ACHR it is evident that each later
adopted instrument is broadening the scope of non-derogable rights. This has
led some authors to conclude that the definition of non-derogable rights is a
“progressive development.”?

Rights and freedoms which are named under paragraph 2 of Article 4 are not
subject to suspension by the mere fact that they are listed as such.®® The HRC

%8 See, [Covenant on Civil and Political Rights], Article 4(2); [European Convention on
Human Rights], Article 15(2); [American Convention on Human Rights], Article 27(2).

29 See [General Comment No. 29], para. 6-7.

%0 For instance, even though freedom of religion is non-derogable, limitations under Article
18(3) do still apply with respect to freedom to express one’s religion. However, any
interference with this freedom even during validly declared state of emergency must be
justified having regard to limitations under Article 18(3).

31 See, [Covenant on Civil and Political Rights], Article 4(2); [European Convention on
Human Rights], Article 15(2); [American Convention on Human Rights], Article 27(2).

32 Steiner, H., Alston, P. and Goodman, R., (eds.) [International Human Rights in Context],
p.388.

33 Some authors such as Hartman cited in Nowak assumed that the rights listed under Avrticle
4(2) of the ICCPR are jus cogens. While the list of non-derogable rights under Article 4(2) of
the Covenant is somewhat related with the issue of whether some rights are of the nature of
jus cogens (such as the right to life, freedom from slavery or servitude and the freedom from
torture), there are other rights in the list because their suspension is not relevant to combat
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in its second General Comment on Article 4 expands the scope of non-
derogable rights.®*

At this juncture, it is interesting to look at the nature of supervision since the
prerogative of states to derogate from their human rights obligations is subject
to international monitoring. This is evident from the requirement of the duty
to notify. However the practice of international bodies is not consistent in this
respect. While the ECtHR has granted a margin of appreciation to member
states of the ECHR,* the HRC has not made reference to such standard in the
context of derogation.® Despite the difference in approach with respect to
domestic margin of appreciation, from the jurisprudences of the ECtHR and
the HRC it is clear that international bodies maintain reviewability of states’
determination of not only what constitutes state of emergency but also the
measures necessary to combat the situation.

1.2. Derogation Clause and Claw-back Clauses under the African
Charter

Even though the African Charter contains no derogation clause, the
formulation of the Charter’s rights is characterized by the predominance of

state of emergency or simply impossible. For instance, a state cannot justify imprisonment on
the ground of inability to pay debt or suspending freedom of thought, conscience and religion
to deal with any emergency situation. In addition, some rights can never be derogated from
because they constitute states’ other obligation under international law. It is also true that the
scope of jus cogens or peremptory norms of international law goes beyond the listing under
Article 4(2) of the Covenant. So as Nowak correctly observed “it is doubtful whether these
essential rights are all jus cogens. [General Comment No. 29], para. 11; Nowak, M., [CCPR
Commentary], p.93.

34 See, [General Comment No. 29], para. 9-13, Nowak, M., [CCPR Commentary], p.96-97.

% See, [Ireland v. United Kingdom], para. 207; [Lawless v. Ireland], para. 28.

% Landinelli Silva et al. v. Uruguay, Communication No. 34/1978, Human Rights Committee
(HRC), CCPR/C/12/D/34/1978, (8 April 1981), para. 8.3.
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claw-back clauses. These clauses are attached to the exercise of most rights
enshrined in the Charter and are open ended.*” In contrast, in most human
rights treaties limitation clauses are qualified by the requirement of “necessity
in democratic society” to protect public order, national security, public safety
or public health even though quite a few claw-back clauses can be found in
these instruments.3® Therefore, limitations to the enjoyment and exercise of
individual rights and freedoms must be necessary in democratic society in
order to be compatible with such instruments. This requirement makes it
difficult for states to simply invoke desirable social goal and take measures
which are not necessarily important to further such goal.®*® The ECtHR
clarifies what this requirement implies in the Case of Silver and Others v.
United Kingdom, in that any limitation must “correspond to a pressing social

37 The enjoyment of specially civil and political rights under the Charter are guaranteed

LEINT3

“except for reasons and conditions previously laid down by law”, “subject to law and order”,
“within the law”, “provided that he abides by law”, “subject to the obligation of solidarity
provided for in Article 29, “subject only to necessary restrictions provided for by law in
particular those enacted in the interests of national security, the safety, health, ethics and

ERINNY3 CEINT3

rights and freedoms of others”, “provided he abides by law”, “in accordance with the laws of

EE I3

those countries and international conventions”, “in accordance with the provisions of the
law”, “in accordance with the provisions of appropriate laws”. See, African Charter on
Human and Peoples' Rights (Banjul Charter), 27 June 1981, Banjul, OAU Doc.
CAB/LEG/67/3 rev. 5, 21 I.L.M. 58 (1982), Articles 6, 8, 9(2), 10(1) and (2), 11, 12(1) and
(3), 13 and 14.

%The ICCPR, ECHR and ACHR require that limitations should be those which are necessary
in a democratic society. See, for instance, [Covenant on Civil and Political Rights], Articles
21 and 22(2); [European Convention on Human Rights], Articles 8-11; [American
Convention on Human Rights], Articles 15 and 16. A few instances of claw-back clauses can
also be found for instance in Article 12 of the ECHR with respect to the right to marry and
found a family where the enjoyment of this right is subject to national laws regulating the
exercise of this right. Similarly, Articles 12(3) and 30 of the ACHR incorporate claw-back
clauses.

39 Megret, F., [Nature of Obligations], p.142.
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need and be proportionate” to the legitimate aim sought to be defended.*
When it comes to the African Charter, its claw-back clauses provide for
limitations to the Charter’s guarantee which are almost totally discretionary in
that these clauses seem to give precedence to domestic laws. They tend to
give wide discretion to states and recognize the right in question to the extent
granted by national laws.*!

However, as the African Commission itself rightly notes for instance in the
case of Media Rights Agenda and Others v. Nigeria to allow domestic
legislations take priority over international law would render the purpose of
agreeing on the treaty text non sense.*? The Charter should be interpreted in
such a manner to give meaningful protection to individuals and should not be
taken to allow state parties to take away rights recognized under international
instruments, the African Charter in this case, simply by adopting legislation
regardless of the interest such law serves.

40 Case of Silver and Others v. United Kingdom, Chamber Judgment of March 1983,
Europena Court of Human Rights (ECtHR), Reports, 1983, para. 97.

4 Mugwanya, G., Human Rights in Africa: Enhancing Human Rights through the African
Regional Human Rights System, Transnational Publishers, Ardsley, New York, (2003), p.348;
Heyns, Ch. and Killander, M., Africa, In Moeckli, D., Shah, S. & Sivakumaran, S., (eds.),
International Human Rights Law, Oxford University Press, United Kingdom, (2010), p.485;
Kufuor, K., [The African Human Rights System], p.41; Singh, S., The Impact of Claw-back
Clauses on Human and Peoples’ Rights in Africa, African Security Review, Vol. 18, No. 4,
(2009), p.100-101.

42 Media Rights Agenda and Others v Nigeria, Communications 105/93, 128/94, 130/94 and
152/96, (2000) AHRLR 227, (ACHPR 1998), African Commission on Human and Peoples’
Rights (ACmHPR), (12" Annual Activity Report), para. 68. See also, Constitutional Rights
Project, Civil Liberties and Media Rights Agenda v Nigeria, Communications 140/94, 141/94
and 145/95, (2000) AHRLR 227, (ACHPR 1999), African Commission on Human and
Peoples’ Rights (ACmHPR), (13" Annual Activity Report), para. 41.
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It has been argued that in the face of the Charter’s broadly worded claw-back
clauses there is no need for a derogation clause.*® This means claw-back
clauses of the Charter apply during public emergency to regulate the
behaviour of states in proclaiming state of emergency and derogating from
their obligation under the Charter. However, this position is dangerous and
difficult to defend. Even though derogation clauses and claw-back clauses
both share some common features, they serve different purpose and apply in
different context. They both are methods of accommodation in a sense that
they restrict rights of individuals in order to allow the states undertake its
public duties in the interest of common good.** They are, thus, exceptions to
the general principle that rights recognized must be exercised and therefore
derogation and claw-back clauses must be narrowly interpreted.*

Nevertheless, derogation and claw-back clauses differ fundamentally.
Derogation clauses as provided for by other human rights instruments
especially the three main general human rights treaties, the ICCPR, ECHR
and ACHR, operate during situations of public emergency. Accordingly,
derogation clauses are applicable only in exceptional circumstances where the
life of the nation is at stake. Such clauses allow the suspension of rights which

43 D’Sa, R., Human and People’s Rights: Distinctive Features of the African Charter, Journal
of African Law, Vol. 29, No. 2, (1985), p.75-76; Mugwanya, G., [Human Rights in Africa],
p.352. Mutua, M., The African Human Rights Court: A Two-Legged Stool? Human Rights
Quarterly, Vol. 21, (1999), p.358. Rachel Murray has also commented “It could be argued
that derogations may be permitted through the use of claw-back clauses and the margin of
appreciation they give to States.” Murray, R., [The African Commission on Human and
Peoples’ Rights and International Law], p.126. See also, Ouguergouz, F., The African
Charter on Human and Peoples’ Rights: A Comprehensive Agenda for Human Dignity and
Sustainable Democracy, Martinus Nijhoff Publishers, the Netherlands, (2003), p.431, with
further notes and references.

4 Higgins, R., [Derogation under Human Rights Treaties], p.281.

4 Mugwanya, G., [Human Rights in Africa], p.352.
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are already guaranteed.®® Claw-back clauses however “restrict rights ab
initio.”*” Claw-back clauses are not triggered by situations of public
emergency which threatens the life of the nation. In the words of Mugwanya,
claw-back clauses “form part of the day to day normal enforcement and
implementation of human rights and freedoms.”*® They are permanent in a
sense that they come into existence from the moment the human rights treaty
in question came into existence and “presumably remain in force unless
changed or deleted through subsequent amendment or repeal of the entire

treaty regime.”*°

In contrast to derogation clauses, claw-back clauses offer limited protections.
Derogation clauses regulate states’ behaviour in many important ways. As
already discussed, it specifies circumstances in which derogation can be
possible. Even when the prescribed circumstances are readily apparent
derogation clauses require states to go through certain procedural
requirements before taking measures which suspend rights of individuals. In
addition, derogation clauses define rights which are not subject to derogation
in any case and attach the requirement of proportionality with respect to rights
which are amenable to derogation. Furthermore, any recourse to derogation
measure is subject to supranational supervision. When it comes to claw-back
clauses in particular those contained in the ACHPR, the limitations they allow
are less protective, in most cases left to the discretion of states parties to the
Charter. For example the right to liberty and security of a person is
guaranteed except for reasons and conditions previously laid by law.>°

% Gittleman, R., [The African Charter on Human and Peoples’ Rights], p.692.
47 Ibid.

48 Mugwanya, G., [Human Rights in Africa], p.353.

49 Kufuor, K., [The African Human Rights System], p.42.

%0 [African Charter on Human and Peoples' Rights], Article 6.
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Likewise one can express his or her opinion within the law.> Neither do
claw-back clauses of the Charter require the existence of public emergency,
nor do they require the supervision of the African Commission whenever the
exercises of rights protected by the Charter are limited.>?

Therefore, claw-back clauses are more prone to abuse than to derogation
clauses. In light of what has been, said claw-back clauses in the African
Charter, no matter how broadly worded,*® may not be applicable to situations
involving public emergency which threatens the life of the nation in order to
ensure the continued existence of the nation and the safety of people. This
does not however mean that claw-back clauses do not apply during state of
emergency. They do always apply whether or not there is an emergency
threatening the life of the nation as long as the human rights instrument
containing them is in force and regardless of whether or not measures
derogating from fundamental rights and freedoms are taken. Nevertheless,
they do not operate with a view to combating such situations. Even when a
given right is qualified as non-derogable, it may still be restricted where this
is necessary in the democratic society in the interest of public order, national
security, public safety or public health.>*

51 1bid., Article 9. See also Articles 8, 10-14.

52 Kufuor, K., [The African Human Rights System], p.41.

8 The fact that the Claw-back clauses in the Charter are not qualified by reference to
“necessity in democratic society” does not change the nature of such clauses. It only leaves
the extent of interference open to debate. Ouguergouz, F., [The African Charter on Human
and Peoples’ Rights], p.436.

% The HRC illustrates this point by reference to freedom of religion which is one of the non-
derogable rights in Article 4(2) of the ICCPR but subject to specific limitation clause under
Article 18(3) of the Covenant. Thus, as the Committee observes, “(...) the permissibility of
restrictions is independent of the issue of deorgability.” [General Comment No. 29], para. 7.



Absence of Derogation Clause under the African Charter 244

Similarly derogation clauses do not operate in normal daily life. Similar
positions were held during the drafting of both the ICCPR and ECHR.* Thus,
the argument that claw-back clauses under the ACHPR are applicable to
situations of emergency to regulate the conduct of member states to the
Charter in such circumstances is not without serious flaws.

2. Absence of a Derogation Clause under the African Charter and the
Jurisprudence of the African Commission

The omission of a derogation clause from the African Charter like other
features of the Charter, notably its claw-back clauses, has been the source of
controversy.*® Therefore, it is interesting to examine the issue from different
perspectives.

%5 By the time the ICCPR and ECHR were drafted it was argued that limitations attached to
the enjoyment of certain rights also regulate situations which derogation clauses are meant to
regulate. However, it was concluded in favour of inserting derogation clause in these
instruments on the ground that exceptional circumstances where the life of the nation is at
stake do not fall within the scope of limitation clauses. See, Ouguergouz, F., [The African
Charter on Human and Peoples’ Rights], p.435-436.

% See, Murray, R., [The African Commission on Human and Peoples’ Rights and
International Law], pp.123-126; Mugwanya, G., [Human Rights in Africa], pp.352-356;
Ouguergouz, F., [The African Charter on Human and Peoples’ Rights], pp.423-479; Sermet,
L., [The Absence of a Derogation Clause from the African Charter], pp.142-161; D’Sa, R.,
Human and People’s Rights: Distinctive Features of the African Charter, Journal of African
Law, Vol. 29, No. 2, (1985), p.75-76; Mugwanya, G., [Human Rights in Africa], p.352.
Mutua, M., [The African Human Rights Court], p.358; Gittleman, R., [The African Charter
on Human and Peoples’ Rights], pp.704-709; Cowell, F., Sovereignty and the Question of
Derogation: An Analysis of Article 15 of the ECHR and the Absence of a Derogation Clause
in the ACHPR, Birkbeck Law Review Vol. 1, Issue 1, (2013), pp.135-162; Umozurike, U.,
The African Charter on Human and Peoples' Rights, The American Journal of International
Law, Vol. 77, No. 4 (1983), p.910; Meron, T., [Human Rights and Humanitarian Norms as
Customary Law, Clarendon Press, Oxford, (1989), pp.218-219; Viljoen, F., International
Human Rights Law in Africa, (2" ed.), Oxford University Press, United Kingdom, (2012),
pp.333-334.
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2.1.  Omission of a Derogation Clause: Possible Interpretations

In light of the fact that the ACHPR neither explicitly outlaws nor allows
derogation in the event of national emergency such as the outbreak of war or
natural catastrophes which threatens the life of the nation, there can be
different ways of understanding the omission of a derogation clause from the
Charter. Ouguergouz forwards three possible legal interpretations of this
omission of a derogation clause from the African Charter. The first line of
thinking is that the absence of a derogation clause under the ACHPR means
state parties to the Charter are prohibited from violating or allowing violation
of some of their obligations under the Charter in any situation.’” As the
subsequent sub-section demonstrates, this is the position of the African
Commission when it comes to individual communications. While it is true
that the absence of a derogation clause under the ACHPR is not devoid of any
relevance at all, given the fact that the Charter does not specifically outlaw®®
the right of member states to derogate from certain human and peoples’
rights, this line of thinking goes to the extreme and thus difficult to defend
provided that there is no clear agreement from which the intention of the state
parties to this effect can be gathered.>®

57 ¢(...) by not including any derogation clause, the African States have precluded the option

of derogating from the African Charter, regardless of what the circumstances are.”
Ouguergouz, F., [The African Charter on Human and Peoples’ Rights], p.425.

% One can point to the general rule of treaty interpretation envisaged in the Vienna
Convention on the Law of Treaties. The terms of the African Charter must be given their
natural meaning in their context having regard to the object and purpose of the Charter. In the
face of the silence of the Charter, it is difficult to conclude that the Charter outlaws the right
to derogation. See generally, Vienna Convention on the Law of Treaties (VCLT), Vienna, 23
May 1969, United Nations, Treaty Series, Vol. 1155, p.331, Article 31.

% Quguergouz, F., [The African Charter on Human and Peoples’ Rights], p.425; [Vienna
Convention on the Law of Treaties], Article 31(3) (a).
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The second way of looking at the omission is, even though the ACHPR is a
treaty its normative content is not so strong that the drafters of the Charter
never intended to describe the obligation of member states more fully.®
Similarly, Rosalyn Higgins after noting the absence of a derogation clause
from the Universal Declaration of Human Rights (UDHR) observes:

In the move to formally binding instruments, it became necessary to
consider such a clause. The International Covenant on Economic,
Social and Cultural Rights contains no derogation provision, thus
implicitly confirming the view that such a clause should only be
deemed necessary where there are strong implementation
provisions.®

This argument with respect to the ACHPR is not sufficiently convincing and
can be automatically rejected because, as Ouguergouz also argues, the
African Commission and the African Court on Human and Peoples’ Rights as
the ACHPR’s implementation monitoring bodies can give the Charter
meaningful “intrinsic legal value.”®? The third way of interpreting the
omission is to conclude that by not including a derogation clause under the
ACHPR, member states do not simply want to govern their behaviour during
state of emergency which threatens the life of the nation by the provisions of
the Charter.® They instead “reserved the right to invoke the derogations
which may be possible under general international law.”®* In other words, the
lawfulness or otherwise of measures taken by state parties to the ACHPR in
derogation of their obligation to protect human and peoples’ rights in times of

89 Quguergouz, F., [The Afirican Charter on Human and Peoples’ Rights], p.427.
®1 Higgins, R., [Derogation under Human Rights Treaties], p.286.

%2 Quguergouz, F., [The African Charter on Human and Peoples’ Rights], p.427.
83 Ibid.

% Ibid.
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emergency can be seen from the point of view of the rules relating to the
termination and suspension of treaties under international law particularly the
Vienna Convention on the Law of Treaties (breach of the Charter obligation
by one party, impossibility of performance of the Charter’s obligations and
fundamental change of circumstances) and from the perspective of the law of
the international responsibility of states.®

This is a position held by some authors.®® However, this line of thinking like
the foregoing ones is difficult to defend because on the one hand defences
available under the law of treaties may result in the suspension of the whole
treaty regime,®’ in this case the whole content of the ACHPR and some of the
defences available under the law of treaties are not applicable to human rights
treaties in general and the ACHPR in particular.®® On the other hand, the

% See, generally [Vienna Convention on the Law of Treaties], Articles 60-62; UN
International Law Commission, Draft Articles on Responsibility of States for Internationally
Wrongful Acts, November 2001, Supplement No. 10 (A/56/10), chp.lV.E.1, Article 20-25.

% See, Ouguergouz, F., [The African Charter on Human and Peoples’ Rights], p.427.
Likewise Benedik argues “the exceptions allowed by international law and spelt out in the
Vienna Convention on the Law of Treaties apply.” Benedek, W., The African Charter and
Commission on Human and Peoples' Rights; How to Make it More Effective, Netherlands
Quarterly Human Rights, Vol. 11, No. 25, (1993), p.27.

67 See, for example [Vienna Convention on the Law of Treaties], Article 61(1). However, the
entire treaty regime would not be rendered inapplicable by the operation of derogation clause.
Derogation clause seeks to carefully limit the right of states to derogate from their human
rights obligation by providing for the catalogue of non-derogable rights and by requiring any
measure of derogation to be in strict proportion with the reason which necessitated such
measures relating to derogable rights. For instance, with respect to the International Covenant
on Civil and Political Rights (ICCPR) the proportionality requirement is understood to ensure
in practice that no provision of the human rights treaty in question will be inapplicable in its
entirety even when validly derogated from. UN Human Rights Committee (HRC), [General
Comment No. 29], para. 4.

8 For instance a member state to the ACHPR cannot suspend the operation of the Charter
simply because one or more of the other member states breached their obligation under the
Charter given the nature of the African Charter as human rights treaty governing the
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nature and purpose of a derogation clause and that of circumstances
precluding wrongfulness are different.®® The International Law Commission
(ILC) Draft Articles, even though not binding as a matter of treaty law,
articulates six grounds for precluding internationally wrongful acts of states.
These are consent, self-defence, counter measures in relation to
internationally wrongful act, force majeure, distress and necessity.’® The first
three presuppose reciprocal relationship between states parties to a given
treaty. Therefore consent, self-defence and counter measures in relation to
internationally wrongful act should be excluded without further examination
since unlike other treaties human rights treaties are not based on the principle
of reciprocity. Despite the erga omnes nature of human rights obligations,
states primarily undertake obligation towards individuals.

Likewise, force majeure and distress are not comparable to derogation clauses
under human rights treaties. Force majeure involves a situation which renders

obligation of states towards individuals instead of the obligation among states. Accordingly,
even when one of the contracting parties acted in breach of the Charter’s obligation, the other
member states should observe their obligation since human rights treaties and thus the
ACHPR is not subject to the principle of reciprocity. See, Megret, F., [Nature of Obligations],
pp.124-130. As indicated under Article 60(5) of the VCLT arguably defences available under
international law in favour of non-performance of treaty obligations are not applicable to
those treaties dealing with the protection of human person. See, [Vienna Convention on the
Law of Treaties], Article 60(5).

89 «(...) derogation momentarily neutralizes the obligation which no longer has to be
complied with, whereas the set of circumstances precluding wrongfulness leaves the
obligation intact but removes the wrongful aspect of the conduct of the State and,
consequently, exonerates it from all of its responsibility” subject to the obligation to pay
compensation for the harm sustained as a result of the act in question. Ouguergouz, F., [The
African Charter on Human and Peoples’ Rights], p.470; [UN International Law Commission,
Draft Articles on Responsibility of States], Articles 20-25 and 27.

0 [UN International Law Commission, Draft Articles on Responsibility of States], Articles
20-25.
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the performance of treaty obligation absolutely impossible.”” However, the
entire treaty regime cannot be rendered inapplicable by the operation of
derogation provision. As discussed in the previous section, the list of non-
derogable rights and the condition of strict necessity ensure that the human
rights treaty in question still operates regardless of the existence of a validly
declared state of emergency. When it comes to distress, it relates to a
circumstance where an individual whose acts are attributable to a state
commits an internationally wrongful act, being in a state of peril, with a view
to saving his life or that of a person under his care.”? It has nothing to do with
saving the life of the nation and cannot be applicable to human rights
obligations in times of public emergency.

The state of necessity somewhat resembles derogation provisions of human
rights instruments. The invocation of this ground is subject to stringent
requirements as this is evident from the negative formulation adopted by the
ILC’s in defining it.”® In addition, a state of necessity can only be invoked to
safeguard an essential interest against grave and imminent danger.’* However,
Article 25 of the Draft Article does not define the essential interest a state in
question should seek to protect. Thus it highly depends on the subjective
assessment of a state invoking state of necessity. On the contrary, derogation
provisions of human rights instruments make it clear that derogation measures
can only be taken with a view to averting war or other situation of public
emergency which pose danger to the life of the nation. This means the
defence of state of necessity does not perfectly match to and thus cannot be a

" Ibid., Article 23(1).

"2 1bid., Article 24(1); UN International Law Commission, Draft articles on Responsibility of
States for Internationally Wrongful Acts, with Commentaries, (2001), p.78.

3 See, [UN International Law Commission, Draft Articles on Responsibility of States],
Article 25.

 1bid.



Absence of Derogation Clause under the African Charter 250

substitute for a derogation clause. Therefore, the silence of the African
Charter on the issue of derogation is simply a defect.

2.2.  Jurisprudence of the African Commission: Double Standard?
2.2.1. Individual Communications

Confronted with the defence of emergency situation, the African Commission
has had the opportunity to pronounce itself on the issue of derogation under
the African Charter. In individual complaints, the African Commission
rejected the defence of derogation in a series of cases. It has held the opinion
that the African Charter does not allow derogation and member states cannot
invoke the right to derogate from the human and peoples’ rights in times of
war or other circumstances where the life of the nation is at risk.

The case of Commission Nationale des Driots [’Homme et des Liberties v.
Chad is the first communication in which the African Commission held that
the ACHPR outlaws the right to derogation.” This communication alleges
serious and large scale human rights violations in Chad which involves
harassment of journalists by unidentified individuals claiming to be
government’s security personnel.”® The communication also claims arbitrary
arrest and detention as well as killings, disappearances and torture because of
the civil war between security forces and other groups.”” The government of
Chad on its part argued that its agents did not commit any violation and it was

S Commission Nationale des Droits de I'Homme et des Libertés v. Chad, Communication
74/92, (2000) AHRLR 66, (ACHPR 1995), African Commission on Human and Peoples'
Rights (ACmHPR), (91" Annual Activity Report).

8 1d., paras. 1 and 2.

71d., paras. 3-6.
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not able to protect individuals against violations committed by other parties
owing to the state of civil war in Chad.”

The government of Chad did not clearly invoke the right to derogation, but
the African Commission held, in contrast to other human rights treaties, the
ACHPR “does not allow for member states to derogate from their treaty
obligations during emergency situation.””® Accordingly, the Commission
further noted, the civil war in Chad cannot be invoked to excuse violation of
rights by the Government, neither does it justify permitting violation of rights
in the Charter.8° Eventually the Commission came to the conclusion that Chad
violated the Charter’s protection of the right to life, prohibition against
torture, inhuman and degrading treatment, the right to security of the person,
the right to fair trial and the freedom of expression.8!

From this decision, it seems that the Commission would not tolerate any
violation of the Charter’s guarantees even in extreme situations®? such as civil
war in the present case threatening the life of the nations in question. While it
is true, as the Commission also noted,3 that it is the duty of state parties to
the ACHPR to protect individual rights against violation by third parties and
this is also well recognized in the jurisprudence of the other human rights
monitoring bodies,? the view of the commission totally rejecting any defence
of derogation is contestable.

81d., para. 19.

®1d., para. 21.

8 bid.

81 1d., para. 28.

82 Kufuor, K., [The African Human Rights System], p.45.

8 [Commission Nationale des Droits de I'Homme et des Libertés v. Chad], para. 20 and 22.

8 For instance, in the Case of Velasquez-Rodriguez v. Honduras the Inter-American Court of
Human Rights after noting that States are responsible for violation of human rights
perpetrated by public authority or by persons under the authority of States held “An illegal act
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Measures derogating from rights of individuals can be actuated only when
there is no other means to ensure the continued existence of the life of the
nation. In other words, states can invoke the right of derogation only when
other available means, particularly limitations attached to the exercise of
specific rights in normal times are no longer useful to ensure public safety. As
Mugwanya observes, in the day to day implementation of the African Charter,
normal limitation clauses allow governments to keep the state alive and
ensure the safety of their people.®® But such clauses are insufficient to combat
exceptional situations which carry danger to the life of the nation, safety of its
people and exercise of their human and peoples’ rights making it absolutely
necessary to derogate from some of the Charter’s obligations.%®

Subsequently, in two similar communications against Nigeria,®” the African
Commission held the same position on the prohibition of the right to
derogation under the African Charter. In Media Rights Agenda and Others v.
Nigeria, it is alleged that following the annulment of the Nigerian election of
12 June 1993, the government issued a number of decrees whereby the
publication of certain magazines and newspapers were banned, their premises

which violates human rights and which is initially not directly imputable to a State (for
example, because it is the act of a private person or because the person responsible has not
been identified) can lead to international responsibility of the State, not because of the act
itself, but because of the lack of due diligence to prevent the violation or to respond to it as
required by the Convention.” Case of Velasquez-Rodriguez v. Honduras, Judgment of 29 July
1988, Inter-American Court of Human Rights (IACtHR), Series C No. 4, para. 172.
Similarly, the Human Rights Committee in Delgado Paez v Colombia stated, States parties
cannot ignore threats to the security of the person under their jurisdiction. “They are duty
bound to take appropriate and reasonable measures to protect them.” Delgado Paez v
Colombia, Communication No. 195/1985, Human Rights Committee (HRC), U. N. Doc.
CCPR/C/39/D/195/1985, (23 August 1990)., para. 5.5.

8 Mugwanya, G., [Human Rights in Africa], p.354.

% |bid.

8 [Media Rights Agenda and Others v. Nigeria]; [Constitutional Rights Project, Civil
Liberties and Media Rights Agenda v. Nigeria].
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were sealed and the copies of the magazines and newspapers confiscated.®® It
is also claimed that regular courts are ousted from examining the
constitutionality of such decrees and new registration requirement of
newspapers is decreed which vests in the board set up under such decree
exclusive discretion whether or not to register.%® Even though the government
of Nigeria did not invoke the defence of derogation at all®® the Commission
went into the discussion of the issue and held:

In contrast to other international human rights instruments, the
African Charter does not contain a derogation clause. Therefore
limitations on the rights and freedoms enshrined in the Charter cannot
be justified by emergencies or special circumstances.®

Likewise, in Constitutional Rights Project, Civil Liberties and Media Rights
Agenda v. Nigeria involving similar issues® decided a year later, the

8 [Media Rights Agenda and Others v. Nigeria], paras. 1 and 2.

81d., para. 3-6.

% The government of Nigeria has not properly addressed all issues involved in the
communication either in written or oral submission. But, with respect to the new requirement
of registration it seems the government invoked defences available under normal limitation
clauses while it argued, “The government is convinced that such registration fees are
reasonable and justifiable in any democratic society.” Id., paras. 12-15. As some authors
observe the Commission confused derogation with limitation. In other words, the
Commission seems to to consider derogation as one form of limitation. Ouguergouz, F., [The
African Charter on Human and Peoples’ Rights], p.434; Viljoen, F., [International Human
Rights Law in Africa], (2012), p.334; Sermet, L., [The Absence of a Derogation Clause from
the African Charter], p. 152. However, the specificity of derogation must be emphasized.
Despite the similarity between derogation and limitation clause there is a significant
deference between the two.

% [Media Rights Agenda and Others v. Nigeria], para. 67.

9 The Communications involved in this case also alleges the proscription by name of the
publication and circulation of certain newspapers within the Country by decrees issued by the
Nigerian military government which are also claimed to constitute violation of the rights of
Nigerians to receive information and express and disseminate their views. Further it is
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Commission once again upheld its position reconfirming the prohibition of
derogation under the African Charter with the same statement.®®

In Amnesty International and Others v. Sudan, the communications submitted
allege widespread and large scale violation of human rights including
arbitrary arrest and detention, torture and summary executions following the
coup d’état of 30 July 1989.%* The African Commission said derogation from
African Charter is not possible since the Charter does not contain provision
permitting state parties to derogate from their obligations in times of
emergency.®® However, the Commission is not firm in this case in a sense that
it did not automatically reject the defence of derogation like in the case of
Commission Nationale des Droits de I'Homme et des Libertés v. Chad. The
Commission in this case is rather careful and took note of the difficulties
states may face.®

However, in another more recent communication against Sudan involving the
mass atrocities committed in the Darfur region of the country, the
Commission viewed that armed conflict cannot be invoked to justify a
derogation from the ACHPR and found the state party liable for violation of
the right to life and the prohibition against slavery under the Charter.®” Even

claimed that the decrees banned courts from evaluating the validity of such decrees.
[Constitutional Rights Project, Civil Liberties and Media Rights Agenda v. Nigeria], paras. 1,
4-5.

%1d., para. 41.

% Amnesty International and Others v. Sudan, Communications 48/90, 50/91, 52/91 and
89/93, (2000) AHRLR 297, (ACHPR1999), African Commission on Human and Peoples’
Rights (ACmMHPR), (13" Annual Activity Report), paras. 1-7.

% 1d., paras. 42 and 79.

% 1d., para. 42.

9 Sudan Human Rights Organization and Centre on Housing Rights and Evictions (COHRE)
v. Sudan, Communications 279/03 and 296/05 (2009) AHRLR 153 (ACHPR 2009), African



Bahir Dar University Journal of Law Vol.4, No.2 (2014) 255

though the right against arbitrary deprivation of life and the prohibition
against slavery are non-derogable rights even in times of war or armed
conflict under human rights treaty regimes envisaging for the right of
derogation, the reasoning of the Commission does not rest on this fact. The
Commission merely reiterated the absence of such clause under the African
Charter and referred back to its previous decisions in Commission Nationale
des Droits de I'Homme et des Libertés v. Chad and Constitutional Rights
Project, Civil Liberties and Media Rights Agenda v. Nigeria.

The African Commission continued to hold its persistent view declaring the
prohibition of derogation under the ACHPR in Article 19 v. Eritrea.%® This
case, decided in 2007, involves a communication alleging the continued
incommunicado detention of eighteen journalists since 2001.%° The state party
argued the acts alleged in the communication were taken in time of war when
the very existence of the nation was at risk!®® which is the usual requirement
for taking derogation measures in treaties that do allow them. However, the
Commission rejected the submission and noted that the ACHPR does not
permit member states to derogate from their obligation under the Charter in
times of war or other emergency.*®? It further viewed the existence of war,
turmoil or other emergency situation in the member state cannot excuse
breach of any right under the ACHPR.?

Commission on Human and Peoples’ Rights (ACmHPR), (28th Activity Report), paras. 165-
167.

% Article 19 v. Eritrea, Communication 275/2003, (2007) AHRLR 73 (ACHPR 2007),
African Commission on Human and Peoples’ Rights (ACmHPR), (22" Activity Report).
%1d., para. 2.

1001d., para 87.

101 1d., paras. 87, 98-99.

102 1hid.
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The foregoing cases demonstrate that the African Commission is not willing
to accept the breach of the Charter’s obligation in times of public disturbances
where the life of the nation in question is at stake.!® The question is,
however, what reasoning does the Commission have for its position?
Unfortunately, the Commission, apart from pointing to the fact that there is no
derogation clause under the ACHPR has not provided any reason as to why
derogation is prohibited under the African Charter. The Commission does not
go into the discussion of why the behaviours of the state parties in question
are contrary to the terms of the Charter. Neither has it pointed out that the
omission of a derogation clause from the ACHPR is a gap or defect in the
Charter. These are important given the fact that the omission does not
necessarily mean either prohibition or carte blanche. Therefore, it is difficult
to defend the position of the Commission.

Firstly, the Commission is too unrealistic in its position. The Commission
imposed obviously a high threshold of legal protection in expecting state
parties to the ACHPR never to derogate from the Charter’s obligations which
cannot be realized in the event of natural catastrophes, military insurgency,
terrorism, turmoil or the outbreak of war.'% Indeed various African countries

103 This has led some authors to argue that the African Commission in its non-derogability
jurisprudence raised the Charter’s rights up to the level of peremptory norms. Viljoen, F.,
[International Human Rights Law in Africa], p.334. However, this is not altogether clear.
Even with the assumption that the position of the Commission is tenable, the fact that a given
right is non-derogable does not necessarily mean that the right in question is peremptory
norm. As indicated in the previous section while the list of non-derogable rights under human
rights treaties allowing derogation is related to the question of whether a particular right is
peremptory norm there are also rights which are not subject to suspension either because their
suspension is irrelevant for combating the emergency situation, impossible or constitute
states’ other obligation under international law. Therefore the fact that the Commission view
all of the rights enshrined under the African Charter are non-derogable does not necessarily
lead to the conclusion that these rights have attained the status of peremptory norms.

194 Viljoen, F., [International Human Rights Law in Africa], p.333-334.
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already have in their national constitutions derogation provision and they are
at the same time parties to the ICCPR which contains express provision on
derogation.1® Secondly, the view of the Commission would inevitably lead
member states to resort to defences available under general international law
such as necessity whenever they are confronted with real emergency situation
which may be abused to the detriment of the protection of human and
peoples’ rights.1% Scholars have long recognized that in the face of absence
of derogation provision there is a potential danger that state parties may resort
to “customary law exceptions of state of necessity” to suspend the Charter’s
guarantee and expressed hope that the African Commission would not let this
happen by accommodating the various interests involved.l®” But, as the
forgoing cases demonstrate, the Commission failed to do so.

Derogation provision carries specific safeguards of necessity, proportionality,
inviolability and temporality in order to avoid abuse.!%® More importantly, the
Commission should have considered the general tendency of African states to
abuse human rights of individuals particularly during state of emergency.
Derogation clauses are inserted in international and regional human rights
treaties with a view to prevent abuse of emergency powers to the detriment of

105 See for instance Constitution of the Republic of South Africa, 4 December 1996, Article
37; Constitution of the Federal Republic of Nigeria, 1999, Article 305; Constitution of the
Federal Democratic Republic of Ethiopia, 21 August 1995, Article 93; Constitution of the
Republic of Mozambique, 16 November 2004, Article 72 and Constitution of the Arab
Republic of Egypt, 1971, (as Amended in 2007), Article 148.

106 Mugwanya, G., [Human Rights in Africa], p.355.

107 Meron, T., [Human Rights and Humanitarian Norms as Customary Law], p.219. See the
preceding sub-section on why the customary law exceptions are not appropriate to be
applicable to human rights during state of emergency.

108 Sermet, L., [The Absence of a Derogation Clause from the African Charter], p.150; See
generally section 2 of this article.
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human rights.1® Such clauses make greater inspection by supranational body
possible and help to limit state power.

2.2.2. State Reports

In examining state reports, the African Commission took a completely
different approach on the issues of derogation. The Commission failed to
reiterate its position as expressed in individual communications. The
approach of the Commission in state reports rather tends to regulate the
behaviour of state parties during a declared state of emergency. To begin with
the reporting guidelines, in particular, on civil and political rights adopted by
the African Commission in October 1991, it requires member states to
provide information on whether their constitutions or bill of rights contain
provisions on derogation and the situations in which such provisions
operate.1°

During the oral examination of state reports, the Commissioners never
challenged the delegates of member states by pointing out that the omission
of a derogation clause from the ACHPR means the Charter’s guarantees are
not subject to derogation. The initial report of Zimbabwe mentions the state of
emergency was renewed covering also the time when the report was
submitted, but with the improvement in 1986 allowing detainees to challenge
their detention under emergency legislation before courts of law.'!! But the

199 Nowak, M., [CCPR Commentary], p.84-85. Under human rights instruments which
incorporate derogation clause any recourse to measures derogating from human rights must
fully comply with all the requirements for valid derogation. In addition, such measures should
not offend rights which are not derogable at all times regardless of the prevailing situation.

10 African Commission on Human and Peoples’ Rights, Guidelines for States Periodic
Reports, Second Annual Activity Report of the African Commission, Annex X, (1989).

11 Summary of Zimbabwe’s First Report to the African Commission on Human and Peoples’
Rights, p.11, available at, http://www.achpr.org/states/zimbabwe/reports/1st-1986-1991/,



Bahir Dar University Journal of Law Vol.4, No.2 (2014) 259

Commission only inquired whether there are detainees despite the court order
for their release.!'? With regard to state report of Gambia, the Human Rights
Desk Officer of Gambia presenting the report indicated that the Gambian
Constitution incorporates a derogation clause and pointed out circumstances
in which such clause can be put into operation.!*3 It is also indicated that the
prohibition against discrimination on the ground of race is one of the
derogable rights.'** However, neither the special rapporteur dealing with the
report of Gambia nor other Commissioners challenged the derogation on
ground of race at all. In a similar fashion, during the oral examination of state
report of Togo, the Commissioners expressed concern on whether the Charter
has been rendered totally inapplicable by the emergency situation in the
member state.!*

With respect to the decades old declared state of emergency in Egypt, in its
initial report the state party has sought to justify the emergency law by
reference to the rules in Article 4 of the ICCPR and the jurisprudence of the
HRC pursuant to this provision.*'® Nevertheless, the African Commission

(accessed on 21 April 2013); The African Commission on Human and Peoples’ Rights,
Examination of State Reports, Gambia-Zimbabwe-Senegal, 12" Session, (1992), available at,
http://www1.umn.edu/humanrts/achpr/sess12-complete.htm, (accessed on 21 April 2013).

112 [The African Commission on Human and Peoples’ Rights, Examination of State Reports,
Gambia-Zimbabwe-Senegal].

113 1hid.

114 1hid.

115 The African Commission on Human and Peoples' Rights, Examination of State Reports,
Nigeria — Togo, 13" Session, (1993), available at,

http:// http://www1.umn.edu/humanrts/achpr/sess13-complete.htm, (accessed on 21 April
2013).

116 Arab Republic of Egypt, Ministry of Justice, General Department for International and
Cultural Cooperation, The First Report of Egypt Presented to the African Committee of
Human Rights held at Nigeria during 28/2/1991 to 13/3/1991, available at,
http://www.achpr.org/states/egypt/reports/1st-1986-1992/, (accessed on 21 April 2013). The
African Commission on Human and Peoples’ Rights, Examination of state Reports, Egypt-
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failed to challenge this by arguing that derogation is not possible under the
ACHPR. The question posed to members of the delegate during the
examination of the report is merely confined to whether it was necessary to
have the declared state of emergency in force ten years later.!'’ More
recently, in its concluding observation adopted after examining the seventh
and eighth state report of Egypt the Commission simply stated that the time is
ripe for Egypt to restore the full enjoyment of the African Charter’s rights and
freedoms.!18

Generally, the oral examination of the state reports and concluding
observations of the African Commission reveals that the Commission seeks to
monitor the conduct of member states in taking measures which relieve state
parties from honouring some of their obligation under the ACHPR. The effort
of the Commission to monitor the action of states during state of emergency is
logically sound. Nevertheless, the inconsistency of its approach in dealing
with individual communications and state reports is regrettable. In the interest
of consistent application of the ACHPR, it is imperative that the Commission
adopt the same standard in its consideration of individual communications
and states reports. In addition, it is not clear against which standard the
commission seeks to measure the behaviour of state parties in state reports.
This is of particular significance given the fact that the African Charter
simply omits a derogation clause without either prohibiting or allowing it.
That seems the reason behind why the Commission remained superficial in its

Tanzania, 11" Session, (1992), available at, http://www1.umn.edu/humanrts/achpr/sess11-
complete.htm, (accessed on 21 April 2013).

U7 [The African Commission on Human and Peoples’ Rights, Examination of state Reports,
Egypt-Tanzania].

U8 African Commission on Human and Peoples’ Rights, Concluding Observations and
Recommendations on the Seventh and Eighth Periodic Report of the Arab Republic of Egypt,
Thirty-Seventh Ordinary Session, Banjul, Gambia, (2005), paras. 11 and 26.
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examination of state reports and even failed to challenge the Constitution of
Gambia which allows measures of derogation which discriminate on the
ground of race. In general terms, it is unfortunate that the Commission is
unable to produce consistent jurisprudence on issues of derogation which may
guide state parties in this respect.

2.3. Arguments for and against the Inclusion of Derogation Clause
under the African Charter

In light of the omission of a derogation clause from the African Charter,
arguments are forwarded both in favour and against the inclusion of such
clause under the Charter. At this juncture, it is important to emphasize that the
position which seeks to justify legal standards favourable for a better
protection of human and peoples’ rights should be defended. To begin with
arguments against the inclusion of derogation clause under the Charter, it is
argued that African States may abuse the right to derogation. Viljoen puts
forward two reasons. African State parties to the ICCPR generally failed to
honour their obligation to report to the Secretary General of the United
Nations whenever they take derogation measures.!*®

But the question that this line of thinking fails to answer is in how far it is
legally sound to deny African States their customary right and/or duty to
ensure the continued existence of their nation whenever there is exceptional
peril which poses danger to the very existence of the nation in question. It is

119 This author compares the African practice with that of states in Latin America and point to
the failure by African States to honour their duty to notify when they declare state of
emergency under Article 4 of the ICCPR. Viljoen, F., [International Human Rights Law in
Africa], p.334. See also Ssenyonjo, M., Economic, Social and Cultural Rights in the African
Charter, In Ssenyonjo, M., (ed.), The African Regional Human Rights System: 30 Years after
the African Charter on Human and Peoples’ Rights, Martinus Nijhoff Publishers, Leiden,
Boston (2012), p.97; Cowell, F., [Sovereignty and the Question of Derogation], p.152.
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not disputable that the duty of international notification is an additional
safeguard against abuse of the right to derogation on the part of derogating
state to the detriment of individual rights in that it allows international
supervision. But this requirement is not a substantive condition; a conditio
sine qua non to the exercise of the right to derogation. Arguably, as it stands
now under international human rights instruments which envisage the right to
derogation, failure to observe this requirement would not lead to the invalidity
of the measures taken entailing temporary suspension of individual rights. In
Landinelli Silva v. Uruguay the HRC is clear in its position on this issue when
it observes “the substantive right to take derogatory measures may not depend
on a formal notification being made in accordance with Article 4 paragraph 3
of the ICCPR.1?° Therefore, it is questionable whether the failure to honour
the duty to notify the international community could justify the prohibition of
derogation under the African Charter’s human rights system.

Secondly, it is also submitted that African States often resort to declare state
of emergency when confronted with threats.*?* Therefore according to this
line of thinking African States should be denied the right to derogate from
their obligation under the Charter.'?? This is rather an argument of a political
nature and merits little or no legal value.

Arguments in favour of maintaining the absence of a derogation clause under
the ACHPR seems to rest on the theoretical assumption that the omission of
derogation provision reduces the power of states to restrict human and
peoples’ rights and ensures better protection of such rights. In reality that is
not the case. On the one hand, the omission of a derogation clause is arguably
more prone to abuse than when such clause exists. Despite the position the

120 [Landinelli Silva et al. v. Uruguay], para. 8.3.
121 |bid. Sermet, L., [The Absence of a Derogation Clause from the African Charter], p.161.
122 Sermet, L., [The Absence of a Derogation Clause from the African Charter], p.161.
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African Commission took in individual communications, there is nothing
under the ACHPR which stops state parties from proclaiming state of
emergency and thereby derogating from their obligation under the Charter. As
Murray correctly observes, such omission “may actually provide states with
more room by failing to set any standard at all, allowing states to act as they
please.”?3

On the other hand, the construction that derogation measures are prohibited
under the ACHPR cannot be, in any way, taken to enhance the protection of
human and peoples’ rights. If the member states of the African Charter know
that the African Commission would not accept any defence of state of
exception to derogate from their obligation under the Charter, they are not
going to resort to the Commission for guidance should they face crisis
situation which would trigger the operation of derogation provision under

123 Murray, R., [The Afiican Commission on Human and Peoples’ Rights and International
Law], p.123. As far back as 1983 Umozurike notes “The question is not whether any such
suspensions are permissible, but when and to what extent. Declarations of emergency for
military, political, or even economic reasons are thus discretionary-tempered, unless stated
otherwise, only by states' duty "to promote and ensure through teaching, education and
publication, the respect of the rights and freedoms contained in the present Charter.”
Umozurike, U., [The African Charter on Human and Peoples' Rights], p.910. See also Mutua,
M., The African Human Rights System: A Critical Evaluation, p.8. But, like the African
Commission there are authors who point out that states parties to the ACHPR should live up
to their commitment even during state of emergency by emphasizing the omission of
derogation clause from the Charter and without providing any reasoning why this is the case.
See, Scheinin, M., and Vermeulen, M., Unilateral Exceptions to International Law:
Systematic Legal Analysis and Critique of Doctrines that Seek to Deny or Reduce the
Applicability of Human Rights Norms in the Fights against Terrorism, European University
Institute Working Papers, (2010), p.21; Yerima, T., Comparative Evaluation of the
Challenges of African Regional Human Rights Courts, Journal of Politics and Law, Vol. 4,
No. 2, (2011), p.123.
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human rights treaties expressly allowing derogation.'?* This would
undoubtedly weaken the Charter’s system of protection in times of crisis.

Other authors also share the view that the omission of a derogation clause
puts human and peoples’ rights in a dangerous situation.!? This is also
implicit in the position held by the UN Sub-Commission on Human Rights
which invites all states whose legislation, notably constitutional laws or bill of
rights, does not incorporate derogation provision to adopt such provision in
light of international standards with a view to ensuring the legality of
declaration of a state of emergency.*?

A derogation provision which conforms to internationally accepted standards
enhances the protection of human and peoples’ rights by regulating the
behaviour of derogating state in its way to proclaim state of emergency and in
the course of such emergency when declared.'?” Such provision is not
additional source of power for government but an important limitation to

124 Cowell, F., [Sovereignty and the Question of Derogation], p.139.

125 Sermet sees such omission “renders exceptional circumstances common place leading to
their improper perpetuation.” Likewise Mugwanya argues the absence of derogation
provision allows states invoke powers outside the constitutional order which can be easily
abused given the fact that such powers are not subject to constitutional and judicial checks
and balance. Sermet, L., [The Absence of a Derogation Clause from the African Charter],
p.154; Mugwanya, G., [Human Rights in Africa], p.355.

126 United Nations High Commission for Human Rights, The Sub-Commission on Prevention
of Discrimination and Protection of Minorities, Question of Human Rights and State of
Emergency, Sub-Commission Resolution 1995/33, 35th Session, 24 August 1995, para. 4
available at:
http://www.unhchr.ch/Huridocda/Huridoca.nsf/TestFrame/91ee27f8de08901380256665004¢

8ede?Opendocument, (accessed on 10 June 2013).

127 Mugwanya, G., [Human Rights in Africa], pp.355-356.
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governmental power in a sense of protection of individual rights by curtailing
the power of the government in situations when they are most needed.*?®

It should also be noted that the notion of derogation is based on the principle
that the exercise of certain rights may be limited in special circumstances
owing to the negative consequence that the exercise of such rights may bring
to the protection of human rights of the whole society.!?® Similarly, the fact
that rights cannot be exercised to the detriment of the rights of others is
suggested to a certain extent under other provisions other than derogation
provisions of Article 5(1) of the ICCPR and Article 17 of the ECHR.
Therefore, a limited derogation measures for instance from the right to liberty
would ensure the right to liberty for the whole society in the long run.**° In
this way derogation provision helps maintain human rights in times of crisis
and promotes the protection of human and peoples’ rights.

By pointing to Article 53 of the Vienna Convention on the Law of Treaties, it
has been argued that a derogation provision is generally contrary to jus
cogens.’! This is not convincing for maintaining the omission of a derogation
clause under the ACHPR because it is possible to provide for the catalogue of
non-derogable rights in order to avoid offence to jus cogens. It is evident
under human rights instruments incorporating a derogation provision that the

128 1d., p.356; Cowell, F., [Sovereignty and the Question of Derogation], p.153.

129 Cowell, F., [Sovereignty and the Question of Derogation], p.139.

130 1pid.

131 Sermet, L., [The Absence of a Derogation Clause from the African Charter], pp.159-160.
Article 53 of the VCLT reads “A treaty is void if, at the time of its conclusion, it conflicts
with a peremptory norm of general international law. For the purposes of the present
Convention, a peremptory norm of general international law is a norm accepted and
recognized by the international community of States as a whole as a norm from which no
derogation is permitted and which can be modified only by a subsequent norm of general
international law having the same character.”
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catalogue of non-derogable rights goes far beyond jus cogens.'®? And this is
even extended through the jurisprudence of human rights monitoring
bodies.* In addition, the principle of consistency ensures that the power to
derogate does not extend to states’ other obligations under international law
let alone those human rights norms which are of customary nature, especially
when they have attained the status of jus cogens.'*

Another important reason for arguing in favour of the inclusion of a
derogation clause under the human rights system the African Charter creates
is due to the apparent incompatibility between the ICCPR to which almost all
African states are parties and the ACHPR.™® Under the ICCPR states are
allowed to keep their domestic emergency provisions and derogate under
Article 4. This has more than theoretical relevance because African states
parties both to the ICCPR and ACHPR may, as Egypt has done, invoke the
provisions of Article 4 of the ICCPR before the African Commission when
confronted with serious crisis situation where the life of the nation in question
is at stake. In such circumstances Article 30(4) of the VCLT which tries to
regulate the relationship between different treaties dealing with the same
subject matter does not seem to offer way out. As Sermet argues, the fact that
these instruments deal with the protection of human person rules out the
application of Article 30(4) of the VCLT.**

132 See [International Covenant on Civil and Political Rights], Article 4(2); [European
Convention for the Protection of Human Rights and Fundamental Freedoms], Article 27(2).
133 See for instance, [UN Human Rights Committee (HRC), General Comment No. 29], paras.
7-16.

134 See the preceding section.

15Currently 51  African  States are  parties to the ICCPR.  See,
http://treaties.un.org/Pages/ViewDetails.aspx?mtdsg_no=IV-4&chapter=4&Ilang=en,
(accessed on 18 June 13).

136 Sermet, L., [The Absence of a Derogation Clause from the African Charter], p.144. The
fact that all rules which do apply to ordinary treaties do not necessarily apply to human rights
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There is no other rule of international law which governs the hierarchy
between human rights treaties. In the absence of such rule, it is not possible to
argue that as a universal human rights treaty the ICCPR does have precedence
over other regional human rights instruments such as the African Charter or
vice versa. Therefore, as noted in this very section preference should be given
to an instrument which is more protective. In such a situation, Article 5(2) of
the ICCPR is already interesting. This provision prohibits restriction of or
derogation from any of the human rights which member states recognize
outside the ICCPR on the ground that the latter recognizes such rights only to
a lesser extent. Therefore, the question that must be addressed is whether the
ACHPR is more protective during state of emergency than the ICCPR.
Unfortunately this is not the case and as established above nothing stops
member states of the Charter from derogating from their obligation to protect
human and peoples’ rights should there arises extra ordinary situation which
risk the life of the nation.

This in effect means the Charter cannot serve to restrain any abuse on the part
of a state derogating from its obligation and may be ignored in a situation
wWhere the Charter’s protection is most needed. Thus, it cannot be said the
Charter protects individual rights to a greater extent than the ICCPR does
during a state of emergency. It is imperative that a comprehensive derogation
clause at least in the form of jurisprudential declaration be included within the
Charter’s human rights protection system so as to hold member states

treaties is indicated under Article 60 of the VCLT. Paragraph 5 of this particular provision
indicates that the rules pertaining to the termination or suspension of the operation of a treaty
as a consequence of its breach do not apply to treaties on the protection human person.
Arguably the same is true when it comes to the rule which regulates the application of
successive human rights instruments when a need arise to determine which should be picked
against the other.
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answerable for their abusive conduct both before proclaiming a state of
emergency and in the course of proclaimed state of emergency.

Moreover, free consent as a basis for treaty making is now universally
recognized.®” And it is implied in the concept of state sovereignty that states
are bound by certain rule or prohibition only when they expressly consented
to it. From this it naturally follows that whatever sovereign states have not
expressly agreed to give up is not given up. In the absence of clear indication
under the Charter, why the Commission should not take this in to account and
determine which rights under the Charter are derogable and which are not?

Finally, it is worth to note that the absence of a derogation clause under the
African Charter stands in sharp contrast with the African constitutional
practice. Almost all constitutions of African states incorporate derogation
provision and such provisions are often consulted to proclaim state of
emergency and take measures involving the suspension of human and
peoples’ rights.®® Must not this be considered as subsequent practice of
African states in interpreting the omission of derogation provision under the
ACHPR? Should the African Commission not consider this in dealing with
both individual communications and state reports? Article 31 paragraph 3(b)
of the VCLT indicates the possibility to interpret a treaty whose terms are not
clear in light of state practice. This particular provision speaks of any
subsequent practice of member states to a given treaty which establishes their
agreement relating to the application of such treaty. Therefore, how can one
accept the position of the African Commission with respect to individual
communications rejecting any defence of state of emergency altogether?

137 See generally, [Vienna Convention on the Law of Treaties].

138 Only very recently Egypt and Nigeria imposed state of emergency on 28 January 2013 and
14 May 2013 respectively. The Constitutions of both countries incorporate derogation
provision.
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More importantly, the African Commission has a legal mandate to draw,
among others things, upon international human rights law to which state
parties to the ACHPR are members, African practices consistent with
international norms on human and peoples’ rights, customs generally
accepted as law and general principles of law recognized by African States in
its task of interpreting the Charter.'3 Here, it is interesting to look at how the
Commission approached the issues of missing rights under the Charter such
as the right to housing in accordance with its mandate to draw upon other
international human rights law. In Social and Economic Rights Centre and
Another v. Nigeria, the Commission pointed to Articles 60 and 61 for the
interpretation of the African Charter and continued to argue that the Charter
guarantees the right to housing despite the fact that this right is not expressly
recognized by the Charter.1*° However, the Commission never employed this
approach in the context of derogation. If African State confronted with real
emergency situation dangerous enough to risk the life of the nation takes
measures derogating from its obligation under the Charter in compliance with
notably the ICCPR, why does that not constitute a valid legal defence before
the Commission? In the interest of the consistent application of the Charter
the Commission should adopt the same approach with respect to derogation.

139 [African Charter on Human and Peoples' Rights], Articles 60and 61.
140 Social and Economic Rights Centre and Another v. Nigeria, Communication No. 155/96
(2001) AHRLR 60, (ACHPR 2001), paras. 49 and 60.
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3. De Lege Ferenda: Inclusion of Derogation Clause under the African
Human Rights System

3.1.  Jurisprudential Declaration

3.1.1. The African Commission: Drawing upon International Human
Rights Law

The ACHPR vests the African Commission with promotional, protective and
interpretive functions.!* The Commission’s protective and interpretive
mandates offer it a legal authority to introduce a derogation clause by way of
jurisprudential declaration.*? Within its protective mandate the African
Commission is generally enjoined to ensure the protection of human and
peoples’ rights under the conditions laid down by the ACHPR.* It examines
state reports and considers inter-state and individual communications of
alleged violation of human and peoples’ rights.}** In doing so, the
Commission in one or another way necessarily engages itself in the task of
interpreting the Charter. Under Article 45(3) the Commission has the power
to interpret the ACHPR at the request of a state party, organ of the African
Union (AU) or an African Organization recognized by the AU.

In interpreting and applying the African Charter, the Commission is instructed
to draw upon international law on human and peoples’ rights. These are
norms of international human rights law which are binding at least on most of

141[African Charter on Human and Peoples' Rights], Article 45.

142 The idea of jurisprudential declaration is first suggested by Sermet. He pursued this
argument by pointing to the General Comment No. 29 of the HRC on States of Emergency as
evidence showing that the interpretation of Article 4 of the ICCPR “could not be fixed by its
texts.” Sermet, L., [The Absence of a Derogation Clause from the African Charter], p.155.

143 [African Charter on Human and Peoples’ Rights], Article 45(2).

144 1d., Articles 62, 47 and 55.
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the African State parties to the ACHPR either as a matter of customary or
treaty law obligations. More specifically these include the Charter of the UN,
the Universal Declaration of Human Rights (UDHR), instruments adopted
within the framework of the UN which lay down rules expressly recognized
by member states of the AU mainly the two UN human rights treaties; the
ICCPR and the ICESCR, as well as African practices consistent with
international norms on human and peoples’ rights and customs generally
accepted as law.* This calls for contextual interpretation of the Charter in
light of the relevant rules of international human rights law applicable to
member states of the African Charter.14°

So the African Commission has a very wide discretion under Article 60 and
61 of the ACHPR to look outside the Charter at the derogation provision of
importantly the ICCPR and the jurisprudence of the Human Rights
Committee to determine the circumstances in which member states of the
ACHPR can declare state of emergency and take measures derogating from
their obligation under the Charter to prevent abuse of governmental power.

With these provisions, the African Charter is said to offer sufficient flexibility
without the need for amendment whenever a need arise for adjustment and to
correct the flaws of the Charter.!*” While it is not disputable that the Charter
creates a flexible system, pursuing this argument to the extent that the
provisions of Articles 60 and 61 render the amendment of the Charter

145 [African Charter on Human and Peoples' Rights], Article 60 and 61.

146 This technique of interpretation is mentioned in the Vienna Convention on the Law of
Treaties. Therefore a given treaty can be interpreted contextually having regard to “any
relevant rules of international law applicable in relation between the parties. Vienna
Convention on the Law of Treaties (VCLT), Vienna, 23 May 1969, United Nations, Treaty
Series, Vol. 1155, p.33, Article 31(3)(c).

147 Heyns, Ch., The African Regional Human Rights System: In Need of Reform? African
Human Rights Law Journal,Vol. 2, (2001), p.157.



Absence of Derogation Clause under the African Charter 272

unnecessary is less convincing simply because the jurisprudence of the
Commission does not offer the same normative value as amending the Charter
itself. It is true that as the ACHPR’s monitoring body the African
Commission clarifies the content of the Charter through its jurisprudence on
individual complaints, resolutions and concluding observations. These are
subsidiary means of determining norms of human and peoples’ rights and are
not formal source of binding rules. In addition, treaty interpretation comes
into play only whenever the meaning of the treaty in question, the African
Charter in this case, is disputed. Adopting additional protocol to the Charter
on state of emergency, however, means having the rule out there always to
guide states on their way to proclaim state of emergency and take derogation
measures. Further, the question of accessibility is worth considering. The
jurisprudence of the Commission is not as accessible as the amending
protocol. So taking Articles 60 and 61 of the ACHPR to argue that in the
presence of these provisions amendment of the Charter is not important is not
without serious flaws. However, it is still an important way out up until such
time when the amendment of the Charter is secured and enters into force.
Even when this is the case, it serves vital role with respect to member states
of the Charter which do not ratify such amendment protocol.

Scholars emphasize the importance of looking beyond the Charter to interpret
it as decisive to secure the protection of human and peoples’ rights during
state of emergency as the absence of derogation provision undermined the
Charter’s protection.’*® The African Commission should reverse its position
with respect to its interpretation of the absence of derogation provision
relating to individual communications. It is necessary that the Commission
carefully describe situations which would trigger the operation of derogation

148 Gittleman, R., The African Charter on Human and Peoples’ Rights: A Legal Analysis,
Virginia Journal of International Law, Vol. 22, No. 4, (1981-1982), p.709.
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measures, provide for the catalogue of non-derogable rights under the
ACHPR that states parties could not derogate from in any case and prescribe
the conditions thereof with respect to other rights from which derogation is
permissible. In this respect there is no doubt that the Commission hugely
benefits from the jurisprudence of other human rights monitoring bodies such
as the Human Rights Committee and the (now defunct) European
Commission and the European Court of Human Rights which have
considerable reputation.

Some authors doubt whether it is possible, in the absence of derogation
provision in the ACHPR and in light of the African constitutional diversity, to
give a list of rights non-derogable in all situations and everywhere in
Africa.*® However, fifty one of the African States are now parties to the
ICCPR. The constitutions or bill of rights of these states and thus their terms
on derogation are expected to conform to that of the ICCPR. Therefore, the
African Commission should have no difficulty in determining circumstances
in which state parties can take derogation measures and in identifying norms
which they should always comply with despite the existence of validly
declared state of emergency. The same conclusion also applies with respect to
the African Court on Human and Peoples’ Rights.

At this juncture, it is important to look into the normative content of such
jurisprudential declaration. Here one must distinguish between the
interpretations given by the Commission at the request of a state party, organ
of the AU or an African organization from those given with respect to state
reports, inter-state complaints or individual communications. The
interpretations of the Commission under Article 45(3) of the ACHPR, those
which are given at the request of the above mentioned entities, have no

149 Sermet, L., [The Absence of a Derogation Clause from the African Charter], p.156.
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binding force at all. Even though member states cannot simply set it aside,
interpretations which are given under Article 45(3) should not go beyond
recommendation.

However, it becomes different with respect to declaration of a derogation
clause when this takes place within the competence of the Commission in
dealing with state reports, inter-state complaints or individual
communications. The interpretation of the Commission concerning the
consideration of communications that determine substantive or procedural
rule of law, and thus jurisprudential declaration of a derogation clause in this
context, is in general opposable to the member states involved since the
interpretations given in this case has to do with the monitoring of the
implementation of the Charter.™ In other words, the views of the
Commission has more weight even though it is not strictly speaking formally
binding in itself when it comes to consideration of communications since as
already indicated above the Commission’s views are not source of binding
rules.

However, these views constitute authoritative interpretation of the African
Charter. This is implied in member states consent to be bound by the ACHPR
and to accept the authority of the Commission.'® Thus, member states of the
Charter are required to comply with the Commission’s position in good faith
which is now a well-established principle of international law.'? Otherwise,

150 Quguergouz, F., [The African Charter on Human and Peoples’ Rights], p.570.

151 Chinkin, C., Sources, in Moeckli, D., Shah, S. & Sivakumaran, S., (eds.), International
Human Rights Law, Oxford University Press, United Kingdom, (2010), 119.

152 In its General Comment No. 33 on the obligation of member states of the Optional
Protocol to the ICCPR the HRC has correctly stated that it is imperative that member states
cooperate with its views in good faith and communicate to it the progress thereof by pointing
to the Committee’s role both under the Covenant and Optional Protocol and the principle of
good faith in performing treaty obligation. UN Human Rights Committee (HRC), General
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there is no point in vesting the Commission with the mandate to ensure the
protection of human and peoples’ rights. Therefore, the basis from which the
legal authority of the interpretation of the Commission derives regarding
communications is Article 45(2). Furthermore, the Commission’s views with
respect to individual communications manifest some characteristics of
judicial determination since the Commission’s decision making procedure is
quasi-judicial even though in most cases the jurisprudence of human rights
monitoring bodies in general and the African Commission in particular lack
adequate reasoning comparable to judicial organ.’® In short, the
interpretations of the Commission involving the declaration of derogation
clause which relate to state reports and individual and inter-state
communications should be given more weight than its views under Article
45(3) of the Charter.

Once the African Commission, and this is also applicable to the African
Court, is able to declare a derogation clause which is opposable to the
behaviour of member states of the ACHPR in conformity with the minimum
threshold of protection set out under Article 4 of the ICCPR and as further
clarified by the jurisprudence of its HRC the next question is in how far this is
applicable invariably to all since there are still fraction of African States not
parties to the ICCPR and thus are not bound by the standard set out by it. In
principle a given treaty does not create obligations or rights for a third state

Comment No. 33, The Obligations of States Parties under the Optional Protocol to the
International Covenant on Civil and Political Rights, 5 November 2008, CCPR/C/GC/33,
para. 13-16. Schmidt, M., United Nations, in Moeckli, D., Shah, S. & Sivakumaran, S., (eds.),
International Human Rights Law, Oxford University Press, United Kingdom, (2010), 413.

18 For instance the HRC is of the opinion that its views “exhibit some important
characteristics of a judicial decision since they are arrived at in a judicial spirit, including the
impartiality and independence of Committee members, the considered interpretation of the
language of the Covenant, and the determinative character of the decisions.” [General
Comment No. 33], paragraph 11.
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unless it consented to be bound by it.>* Thus, jurisprudential declaration of a
derogation clause in accordance with Article 4 of the ICCPR may not bind
member states of the ACHPR not parties to the ICCPR. However this rule is
not without exception. The rules of Article 38 of the VCLT indicate that
treaty provisions bind third states if they recognize customary rules of
international law.'® The question is then whether the rules of Article 4 of the
ICCPR are reflections of customary international human rights law. Even
though this is not the case by the time the Covenant is drafted, it is arguable
that the rules of Article 4 have attained the status of customary international
law over the years since it entered into force. States pay lip service to this
provision in general and this is evident from the notification communicated to
the Secretary General of the United Nations. In addition the list of non-
derogable rights under paragraph 2 of Article 4 includes fundamental human
rights which are peremptory norms of international law which bind all states
invariably. Furthermore as Gittleman argues “it is in the interest of consistent
judicial determination or application of the ACHPR that the Commission
maintain the same standard of reviewability to states not parties to the
ICCPR."1®

3.1.2. The African Court on Human and Peoples’ Rights

The African Court on Human and Peoples’ Rights with a possible merger
with the African Court of Justice in the future!® is another ACHPR’s
monitoring body, perhaps more important than the African Commission,

154 [Vienna Convention on the Law of Treaties], Article 34.

155 1bid, Article 38.

156 Gittleman, R., [The African Charter on Human and Peoples’ Rights], p.707.

157 See, African Union, Assembly of Heads of State and Government, Decision on the Merger
of the African Court on Human and Peoples’ Rights and the Court of Justice of the African
Union, 5" Ordinary Session, 4-5 July 2005, Assembly/AU/Dec.83 (V); Protocol on the
Statute of the African Court of Justice and Human Rights, 1 May 2008.
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potentially able to make jurisprudential declaration of derogation clause in to
the African human rights system. This Court established by the Protocol to
the ACHPR on the establishment of an African Court on Human and Peoples’
Rights is meant to complement the protection mandate of the Commission. 8
It has both advisory and contentious jurisdiction which should enable it to
introduce a derogation clause to the system.

In its advisory jurisdiction, the Court may deliver its opinion on any legal
issue mainly relating to the Charter but also with respect to any other relevant
human rights instrument when requested by a member state of the AU, the
AU itself, any of its organs or any African Organization recognized by the
AU except where the Commission is being seized of the issue.*®® So the Court
can declare a derogation clause at the request of any of the foregoing organs.
This opinion is not formally binding not because this is said to be the case
somewhere in the Protocol but it follows from the very nature of advisory
opinions. However, there is no doubt that the Court’s opinions have more
legal authority than that of the Commission given that the Court is a judicial
body and thus more authoritative and persuasive. Therefore, the Court’s
advisory jurisdiction is important to develop a regional derogation clause for
Africa.'®® As already mentioned, the Court should decline considering any
matter which is being examined by the Commission. This is understood to
refer to matters which are on the table of the Commission by the time they are
brought before the Court as opposed to those upon which the Commission

188 Protocol to the African Charter on Human and Peoples’ Rights on the Establishment of an
African Court on Human and Peoples’ Rights, 10 June 1998, Ouagadougou, OAU Doc.
OAU/LEG/EXP/AFCHPR/PROT (I11), Article 2.

159 [Protocol to the African Charter on Human and Peoples’ Rights], Article 4(1).

160 Udombana, N., Toward the African Court on Human and Peoples’ Rights: Better Late
than Never, Yale Human Rights and Development L. J, Vol. 3:45, (2000), p.93.
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had pronounced itself.1®* Accordingly, the Court can declare a derogation
clause in its advisory jurisdiction even when this constitutes a matter
previously dealt with by the Commission.

A question may be asked whether the Court can review the compatibility of
domestic constitutional provisions on the state of emergency in light of
international standards. While there is no express provision to this effect, the
language of Article 4(1) of the Protocol does not seem to exclude this
possibility. As Muigai observes, the advisory jurisdiction of the Court is
broad enough so as to encompass the power of reviewing not only domestic
legislations but also regional initiatives.’®? Similarly Mugwanya argues
Article 4(1) with the use of the word ‘may’ appears to cover the authority to
review domestic legislations for their compatibility against international
standards.!%3

The Court’s contentious jurisdiction is another important tool available to it to
jurisprudentially declare a derogation clause. The Court’s jurisdiction in this
respect covers all cases and disputes relating to the interpretation and
application of the ACHPR and also any other relevant human rights
instrument.*®* This is where the Court’s finding is formally binding.

In terms of source of law, it is evident from the provisions of Article 3 of the
Protocol that the Court is not limited to the African Charter. Unlike the

161 Naldi, G., The African Union and the Regional Human Rights System, in Evans, M., and
Murray, R., (eds.) The African Charter on Human and Peoples' Rights: The System in
Practice 1986-2006, (2nd ed.), Cambridge University Press, United Kingdom, (2008), p.43.
162 Muigai, G., From the African Court on Human and Peoples’ Rights to the African Court
of Justice and Human Rights, in Ssenyonjo, M., (ed.), The African Regional Human Rights
System: 30 Years after the African Charter on Human and Peoples’ Rights, Martinus Nijhoff
Publishers, Leiden, Boston (2012), p.275.

163 Mugwanya, G., [Human Rights in Africa], p.327.

184 TProtocol to the African Charter on Human and Peoples’ Rights], Article 3.
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Commission which is merely mandated to draw upon international human
rights law under Article 60 and 61 of the Charter, the jurisdiction of the Court
extends to the interpretation and application of the Charter and any other
relevant human rights instrument.!®® More importantly, Article 7 indicates
that the Court should not limit itself to the ACHPR when it envisages that
“the Court shall apply the provisions of the Charter and any other relevant
human rights ratified by the states involved” in a particular issue before the
Court.®® This means the Court can decide in accordance with obligations
flowing from international human rights instruments provided that such
instruments are ratified by the states involved in the issue before it.25” The
liberality the Protocol offers in this respect can be seen from the point of the
two other regional human rights systems of the European and Americas. The
material jurisdiction, ratione materiae, of both the European and Inter-
American Human Rights Courts are limited to matters relating to the
interpretation and application of the European Convention for the Protection
of Human Rights and Fundamental Freedoms and Protocols there to and
American Convention on Human Rights respectively.'®®

165 1d., Article 3. The instruments referred to by the Protocol are mentioned both in the
Preamble of the African Charter and Articles 60 and 61 but only as a source of inspiration by
the African Commission.

166 1., Article 7.

167 Viljoen, F., Communications under the African Charter: Procedure and Admissibility, in
Evans, M., and Murray, R., (eds.) The African Charter on Human and Peoples' Rights: The
System in Practice 1986-2006, (2™ ed.), Cambridge University Press, United Kingdom,
(2008), p.132; Udombana, N., [Toward the African Court on Human and Peoples’ Rights],
p.90; Ouguergouz, F., [The Afiican Charter on Human and Peoples’ Rights], p.714; Eno, R.,
The Jurisdiction of the African Court on Human and Peoples' Rights, African Human Rights
Law Journal, Vol. 2, (2002), p.226.

188 TEuropean Convention for the Protection of Human Rights and Fundamental Freedoms],
Articles 32, 33 and 34; [American Convention on Human Rights], Article 62(1).
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Therefore, the African Court on Human and Peoples’ Rights unlike its
regional counterparts can directly apply the provisions of Article 4 of the
ICCPR to which almost all African States are parties. This is also much more
solid legal basis compared to Articles 60 and 61 of the Charter to put the
Court in a better position to introduce a regional derogation clause by way of
jurisprudence. This enhances the protection of human and peoples’ rights
during state of emergency as it makes possible to hold African States
accountable before the Court pursuant to the terms of Article 4 of the ICCPR
for violation of the Charter’s protection for lack of safeguard it offers during
such time.

3.2.  Amendment to the African Charter: Adoption of Additional
Protocol

The last option for introducing a regional derogation clause in to the African
human rights system is by way of amendment to the African Charter. Treaty
amendment is generally regulated by the Vienna Convention on the Law of
Treaties (VCLT). The wording of Article 40 paragraph 1 of this Convention
recognizes that multilateral treaties like the African Charter may, as they
usually do, envisage for amendment mechanisms. When it comes to the
ACHPR amendments to it is possible in accordance with the provisions of its
Acrticle 68. This can be set in motion once request is made by a member state
of the Charter and is eligible for adoption upon the approval by simple
majority of member states.'®® Although treaty amendment is always not an
easy task since negotiation and agreement on the proposed amendment is part

169 TAfrican Charter on Human and Peoples' Rights], Article 68. Once member states are
informed of the proposal for amendment and the African Commission pronounced itself on it
the Assembly of Heads of States and Governments proceeds with its consideration.
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of this process,'’® Article 68 of the Charter only requires simple majority for
the approval of the proposal for amendment which is less stringent
requirement in any case. In addition, since the norms and jurisprudences of
other human rights treaty regimes, notably that of the ICCPR and ECHR are
now well-developed it should be less difficult than it would be to agree on the
content of such amendment protocol on derogation. The drafting of the
amendment protocol in this respect can hugely benefit from these norms and
jurisprudences.

Here the African Commission is given the chance to reflect on the proposed
amendment. The language of Article 68 seems to suggest that the opinion of
the Commission pertains to whether the proposed amendment is necessary.
However, nothing in the provision prevents it from reflecting on the content
of the proposed amendment. This offers the possibility to ensure that the
proposed amendment conforms to international norms on state of emergency.

4. Conclusion

Derogation clauses are inserted in to human rights instruments with a view to
limit the power of states to suspend human rights during state of emergency
when the life of the nation is at stake. This is evident from the routine and
stringent requirements built around the prerogative of states in human rights
treaties which incorporate derogation clauses.

170 Cognizant of the problem associated in particular with amendment of multilateral treaties,
Antony Aust observes “(...) the process of agreeing on amendments and then bringing them
into force can be nearly as difficult as negotiating and bringing into force the original treaty,
and sometimes even more troublesome.” Aust, A., Amendment of Treaties, in Orakhelashvili,
A. and Williams, S., (eds.) Forty Years of the Vienna Convention on the Law of Treaties,
MPG Books Group, Great Britain, (2010), p.41. Thus as already indicated, the importance of
judicial declaration of derogation clause lies in the fact that such declaration can potentially
provide immediate way out until the amendment to the Charter is realized.
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The African Charter on Human and Peoples’ Rights omits a derogation
clause. This has been a source of controversy among international human
rights lawyers given the fact that the Charter neither prohibits nor allows
derogation in times of emergency. The problem is magnified since almost all
African States are parties to the International Covenant on Civil and Political
Rights which incorporates express provision on derogation. In addition it is a
common constitutional practice of African States to include such clause in
their constitutions and invoke it whenever they face emergency situation. This
puts the Charter at odd with such African constitutional practice.

The position of the African Commission is not entirely consistent. The
Commission rejected all defence of derogation on the ground of state of
emergency but only with respect to individual communications. Unfortunately
the jurisprudences of the Commission lack any meaningful reasoning as to
why derogation is not possible under the African Charter. The Commission
simply point out the absence of a derogation clause under the Charter and
reached a conclusion that this constitutes prohibition of derogation in a
number of instances.

Apart from lacking strong legal justification this position of the Commission
puts human and peoples’ rights in a precarious situation in times when states
face emergency situation. This is not only because it leads member states to
resort to customary means of suspending the operation of treaties which lack
the necessary power limiting requirements as derogation clauses do and thus
potentially prone to abuse, but also turns the ACHPR to a suicidal charter
unable to play a restraining function due to interpretational inflexibility. Thus,
the article concludes omission of derogation clause from the ACHPR is
simply a lacuna which is unfavourable to the protection of human and
peoples’ rights during state of emergency.
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When it comes to examination of state reports, the African Commission failed
to confirm its stance with respect to individual communications. The oral
examinations of states reports and the resulting concluding observations of
the Commission indicate that it seeks to regulate the behaviour of states
during state of emergency. Even though this is important and should also be
the case with respect to individual communications, the Commission should
first make clear a legal standard against which it can measure the behaviour of
states. The importance of introducing such standard lies in the fact that the
present legal protection of the Charter is inadequate during state of
emergency. Therefore, the Commission should look at the rules of other
international human rights instruments on derogation in the interest of greater
protection of human and peoples’ rights during such time as it does with
respect to the Charter’s claw-back clauses.

Equally the African Court on Human and Peoples’ Rights can play an
essential role in introducing such standard of measure since the Protocol
establishing the Court allows it to directly apply relevant international human
rights law to a dispute before it on the condition that such instrument is
ratified by parties to a dispute before it.
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Introduction

The duty not to cause significant harm is among a few principles that govern
the issue of international watercourses. The 1997 UN Convention on the Law
of the Non-Navigational Uses of International Watercourses (UN
Watercourse Convention) is one of the most recent and comprehensive
international watercourse agreements with regard to Non-navigational uses of
International Watercourses. The convention incorporates this principle under
the second part, entitled ‘general principles.” This implies that the duty not to
cause significant harm is among the most important principles regulating

issues regarding non-navigational uses of international watercourses.

Another most cardinal principle of international watercourses law
incorporated under the UN Watercourse Convention (1997) is the principle of
equitable and reasonable utilization and participation. Article 5 of this
convention states that watercourse states shall, in their respective territories,
utilize an international watercourse in an equitable and reasonable manner. It
further stipulates that an international watercourse shall be used and
developed by watercourse states with a view to attaining optimal and
sustainable utilization thereof and benefits therefrom, taking into account the
interests of the watercourse states concerned, and consistent with adequate

protection of the watercourse.
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It is commonly believed that it is only upstream riparian states that can harm
downstream states by affecting the quantity or quality of water flowing to
them. It is not generally realized that downstream riparian can also harm
upstream riparian by foreclosing their future uses of water through the prior
use of, and the claiming of rights to such water.! For this reason, downstream
riparian states require that they be notified of any activity upstream to ensure
that such activity will not harm their interests. Many believe that this is a
unilateral requirement imposed upon the upper riparian countries and does not
apply to downstream states. Along these lines of thinking, it is also widely
believed that only upstream riparian’s can harm downstream riparian’s, and
not the other way around.? But it is also important to note that, contrary to
popular belief, in some cases “harm” can be caused by a downstream state to
its upstream riparian neighbors. For example, by foreclosing the upstream

state’s future water uses through the prior utilization of such water.®

The application of the duty not to cause significant harm under international

watercourses law has always been controversial. In the absence of a detailed

! Salman M.A. Salman (2010), Downstream riparians can also harm upstream riparians: the
concept of foreclosure of future uses, Water International Vol. 35, No. 4, Rutledge Taylor &
Francis Group, P.350.

2 1bid, P.351

3 Wouters, Vinogradov, Allan, Jones & R. Clark (2005), Sharing Transboundary Waters: An
Integrated Assessment of Equitable Entitlement: The Legal Assessment Model, Technical
Documents in Hydrology, No. 74, UNESCO, Paris, p. 54 [hereinafter Wouters et al, Sharing
Transboundary Waters: An Integrated Assessment of Equitable Entitlement: The Legal
Assessment Model].
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and universally accepted set of rules, the actual implementation of the
principle is bound to be problematic. No comprehensive international treaty
framework exists that could be enforced against all the riparian states in the
Nile River Basin. What is more, the absence of a unified legal regime and the
unique geopolitical setting of the region may a negative effect on the
possibilities of integrated river basin planning and utilization.

Except for the Constitutive Act of the Nile Basin Initiative, which describes
the Nile as a shared resource of all the riparian communities and recognizes a
common commitment to its equitable utilization across the basin region, one
would note, perhaps with a degree of dismay, that throughout its long history,
the Nile had never been subjected to a single legal arrangement. Such an
agreement would no doubt acknowledge that all the co-riparian states of the
Nile have the right to the water resources, but that such rights are limited by
the principle of just and equitable water sharing. In the absence of an
inclusive treaty framework, disputants must resort to customary international
law and general principles of law to fill the legal gaps left unaddressed by

formal agreements.

The Nile River Basin Cooperative Framework Agreement (CFA) provides

that when utilizing the Nile River System’s water resources in their territories,

4 Nurit Kliot, Water Resources and Conflict in the Middle East, Rutledge, London and New
York, 1994, p.91 [herein after Kliot, Water Resources and Conflict in the Middle East].
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the basin states shall take all appropriate measures to prevent causing
significant harm to other states. The stipulation does not, however, set out
clear guidelines which direct the effective application of the principle in the
specific context of the basin.® Similarly other regional watercourse
agreements fail to clearly stipulate guidelines to be considered for the
effective application of this principle. In this context, the 1995 Agreement on
the Cooperation for the Sustainable Development of the Mekong River Basin

may be mentioned.

This highlights the need to scrutinize such specifics as the relationship of the
rule with other principles of international watercourses law, to identify which
scales of utilization or what patterns of use are subjected to the protected

regime of the no significant harm rule, and to analyze how the contemporary

5 Article 16(a) of the Nile River Basin Cooperative Framework Agreement states that “[t]he
Nile River Basin Commission is mandated with the promotion and facilitation of the
implementation of the principles that are enshrined in the Cooperative Framework Agreement
of the Nile. CFA is a regional watercourse agreement deals about the use, development,
protection, conservation and management of the Nile River Basin and its resources and
establishes an institutional mechanism for cooperation among the Nile Basin States. The
convention is not yet into force. In April 2010, seven of the Nile Basin states agreed to open
the CFA for signature. Egypt and Sudan rejected this proposition, despite these
disagreements; the Agreement on the Nile River Basin Cooperative Framework was officially
opened for signature on 14 May 2010. Ethiopia, Rwanda, Tanzania, Uganda, Kenya and
Burundi signed the CFA. Ethiopia, Rwanda and Tanzania ratifies CFA in June 13, 2013,
August 28, 2013 and March 26 2015 respectively.
http://www.nilebasin.org/index.php/spotlight/99-cfa-overview last visited 19/05/2015.
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setting of international law as well as its evolution addresses the application

of the no significant harm rule in the general context of river basins.
1. The Patterns of Utilization in the Nile River Basin

The Nile River is the principal artery of life in Egypt. However, this basic fact
does not apply in the same way to the other riparian states. Indeed, the Nile
River has shaped the life, habits and culture of Egyptian people over
centuries, and its periodic flooding has constantly renewed the life cycle.® The
river has brought life-giving waters through the heart of the North African
desert for millennia, and has been relied on by farmers, and others in Egypt,

for a long period of time.’

In the modern era, water utilization in modern times began in 1834, when
Mohammed Ali Pasha attempted to expand the area utilized for summer crops
by creating a system of canals in the delta; that year Mohammed Ali tried to
regulate the river by constructing a barrage across the Nile on its bifurcation
at the head of the delta.® The barrage was intended to raise the level of water,

but it was not until 1861 when British engineers completed the construction

SAncient Egyptian history indicates that the people became used measuring the level of the
river and considered this measurement an indication of the economic and civilized conditions
of the country. Hamdy A. Hassan and Ahmad Al Rasheedy, ‘The Nile River and Egyptian
Foreign Policy Interests’, African Sociological Review 11(1) 2007, p.26.

" Joseph W. Dellapenna., Treaties as Instruments for Managing Internationally-Shared Water
Resources: Restricted Sovereignty vs. Community of Property, Case W. Res. J. Int'l L., vol.
26:027, 1994, p.47.

& Kliot, supra note 4, Water Resources and Conflict in the Middle East, p.32.
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that the Delta Barrage functioned properly.® In fact, a number of factors have
contributed to the history of water utilization, management, and development
in the Nile Basin in the past century. Among the notable factors, the presences
of British interests in the basin during the colonial era and a policy of water

security pursued by Egypt in the subsequent decades may be mentioned.©

The impending struggles over the waters of the Nile follow the patterns that
have been found in river basins worldwide.!! As is generally the case,
development in the Nile Basin occurred earlier and faster in the lower basin
than in the upper basin. This creates a set of existing users who demand
protection for their "prior rights" and a class of disadvantaged potential users
upstream who demand developmental equity.'? In the past, Egypt and Sudan
ignored the interests of the upper riparian states and failed to invite them to
take part in the planning or construction of major water projects, including the

Aswan Dam.!®

° Ibid, p.32.

10 Mohammed Abdo , The Nile Question: The Accords on the Water of the Nile and Their
Implications on Cooperative Schemes in the Basin, 2004 p.46, available
at:http://sam.gov.tr/wp-content/uploads/2012/01/4.-Mohammed-Abdo.pdf.

11 Dellapenna, supra note 7, p.51.

12 Ibid. p.51.

13 Kliot, supra note 4, Water Resources and Conflict in the Middle East, p.90.
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Following the Egyptian failure to implement the Century Storage Project
which evolved from several sources,** all the riparian states, but especially
Egypt, gradually developed their own separate water projects.”® Egypt has
utilized the Nile for irrigation for centuries. Agriculture in Egypt is almost
entirely dependent on irrigation from the Nile since there is no significant
rainfall except in a narrow strip along the Mediterranean coast. The total
irrigation area in 1997 was about 8 million feddan,'® which equates to

approximately 3.36 million hectares (ha).'’

The major controlling structures on the Nile in Egypt include the High and
Old Aswan Dams and a number of downstream barrages. The Old Aswan
Dam was completed in 1902 with a storage volume of about 1 BCM.*® By
increasing the height of the dam, the storage capacity was increased to 5
BCM in 1934. The High Aswan Dam (HAD), upstream of the (Old) Aswan
Dam, was completed in 1964, and the Lake Nasser reservoir created by the
dam drastically improved the regulation of the Nile water.'® According to a
study conducted by the Food and Agriculture Organization (FAO) on

14 Basically, the plan envisaged storage of water on the Blue and White Nile from affluent
years for use during periods of drought. Although the plan calls for dams to be built in several
basin states, its primary aim is to maintain the interests of Egypt.

15 Kliot, supra note 4, Water Resources and Conflict in the Middle East, p.37.

16 Arab Republic of Egypt, Ministry of Water Resources and Irrigation (2005) ‘National
Water Resource Plan for Egypt — 2017, Cairo, pp. 2-31.

17'NB: 1 feddan = 4 200 m? = 0.42 ha = 4.2 x 10-4 x 1 000 ha

18 Arab Republic of Egypt, Ministry of Water Resources and Irrigation, supra note 16, pp.2-4

19 Ibid, pp.2-4.
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“irrigation potential” and actual irrigation by country and river basin, Egypt
has irrigation potential of 4,420,000 ha of land within the basin, of which
3,078,000 ha are already in use.?® The Republic of Sudan, both prior to and
after the secession of south Sudan, has made only moderate use of the
resource so far, but has been embarking on a program of agricultural
expansion. The FAO study indicated that the irrigation potential of
Sudan within the basin was an estimated 2,750,000 ha, of which 1,935,200 ha
are in use.?’ According to the document issued by FAO In 1997, the gross
irrigational water requirements in the Nile Basin were estimated as standing at
124 BCM per year, of which 19.98 was in Ethiopia, 38.5 in Sudan and 57.46
in Egypt.?2

The states further upstream, including Ethiopia, Tanzania and Uganda which
supply the waters of the river, have only begun to make use of the water very
recently. At the close of the last millennium, Ethiopia was irrigating fewer
than 200,000 ha of farmland, although a total of 3.7 million ha had been
classified as potentially irrigable.?® This gross underdevelopment of this

capacity to grow food and industrial crops spurred the Irrigation Development

ywww.fao.org/docrep/w4347e/w4347e0k.htm#thenilebasin, last visited 15/03/2014.
Zywww.fao.org/docrep/w4347e/w4347e0k.htm#thenilebasin, last visited 15/03/2014 The
study is made before south Sudan succeeds from former republic of Sudan.

2 FAO irrigation potential in Africa, available at:
http://www.fao.org/docrep/w4347e/w4347e00.htm, last visited 3/19/2014.

2 Federal Democratic Republic of Ethiopia, Ministry of Water Resources (2002) ‘Water
Sector Development Program Main Report’, Addis Ababa, vol. 11,p.46.
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Program (IDP) to generate a plan to increase irrigation substantially within 15
years (2002—-2016).2% In this regard the irrigation potential of the Nile Basin
in Ethiopia has been estimated at more than 2.2 million hectares.?® The
irrigated area was about 23,000 hectares in 1989. In the same manner, Uganda
IS in much the same position as other upper riparian states of the Nile. The
irrigation potential of Uganda is estimated 202,000 ha of which only 5,550 ha
are irrigated.?® This unequal development of a river can cause great political,
economic and legal difficulties in the proper application of the duty not to

cause significant harm.?’

The difference in the pattern of utilization between the upper and lower
riparian states has its own effect in the appropriate application of the
principle. Sooner or later, the state which has been slow to develop the
portion of the river in its territory will need more and more water for domestic
and sanitary purposes, for agriculture, for hydro-electric power, for industry
and so forth.?® Considering that Egypt’s water resources mainly originate
beyond its borders, Egypt will campaign to maintain her water security in the
Nile River. Despite the fact that the Blue Nile comes from the Ethiopian

Highlands, which provides almost 85 percent of the Nile’s water share;

24 |bid. p.46.

% www.fao.org/docrep/w4347e/w4347e0k.htm#thenilebasin, last visited 15/03/2014.

2 bid.

27 C. B. Bourne, ‘The Right to Utilize the Waters of International Rivers’, University of
British Colombia, The Canadian Yearbook of International Law, 1965, p.187.

28 |bid. p.187.
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Ethiopia has been largely neglected in all Nile water agreements, which date
from the twentieth century. Ethiopia, the uppermost riparian state of the Blue
Nile basin, protested to Egypt and Sudan when the two countries concluded
the 1959 Nile Agreement that divided the Nile waters exclusively between
them. Ethiopia has since been objecting to most of the projects undertaken by
Egypt and Sudan on the Nile because Ethiopia has realized that those projects
could have a negative effect on its future use of the Nile waters, and its
equitable and reasonable share of the resource.?® However no measures of
integrated planning have been applied in the Nile Basin. Moreover, since the
only multipurpose (and highly consumptive) project, the Aswan High Dam, is
located in Egypt (for the sole benefit of Egypt and Sudan), any plan for future
utilization of the upper Nile waters, whether in Ethiopia or other upstream

states, is interpreted in Egypt as a threat to its very existence.*

Economic development is often accompanied by greater diplomatic heft.
Egypt can exert its influence on international organizations to block
international financing of Nile projects. For instance, Egypt has blocked
Asian Development Bank (ADB) funds meant to aid Nile riparian states in
their exploitation of the Nile. It has also contributed towards the

establishment of the World Bank’s Operating Directive 6.50, which

2 Salman M.A. Salman , The United Nations Watercourses Convention Ten Years Later:
Why Has its Entry into Force Proven Difficult?, International Water Resources Association
Water International, vol. 32, no. 1, 2007, p.9.

30 Kliot, supra note 1, Water Resources and Conflict in the Middle East, p.266.
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conditions disbursement of World Bank funds for the development of projects
along internationally shared rivers upon agreement by all riparian states.3!
Thus, the inability of upper riparian states to raise the massive amounts
required for Nile projects has precluded them from building dams along the

river for hydroelectric purposes and irrigation schemes.®2

For decades, the political turmoil in Ethiopia prevented the country from
developing the Nile’s waters. If, however, Ethiopia succeeds in remaining
stabile and undertakes major development projects, this picture will change.®
In fact, Ethiopia's relative political stability and economic strength have led to
a realization that more substantial water use is inevitable, because economic
growth is more likely and effective planning could be undertaken. The last
few years witnessed the Ethiopian economy continuously improving which,
in turn, has led to the implementation of various projects on the Nile River.
For instance, Ethiopia announced the commencement of construction of its
Grand Renaissance Dam, which will generate 6000 MW of hydro-power,
making it Africa’s largest hydroelectric plant. This has caused tense
diplomatic confrontations between Egypt, Ethiopia and, to a certain degree,

Sudan.

31 Fasil Amdetsion, Where Water is Worth More than Gold: Addressing Water Shortages in
the Middle East and Africa by Overcoming the Impediments to Basin-Wide Agreements,
SAIS Review, vol. 32, no. 1, Winter-Spring 2012, pp. 169-183, Johns Hopkins University
Press, p.174.

32 |bid.p.174.

33 Dellapenna, supra note 7, p.50.
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Developmental disparities frequently establish a pattern whereby lower-basin
water users have military power to enforce their will, while upper-basin users
have the water and the ability to cut it off or contaminate it. The resulting
tension can be managed only if the water is controlled in such a way as to
assure the equitable participation of all states sharing the basin for their

economic developmental activities.®*

2. Application of the No Significant Harm Principle in the Nile River
Basin

The application of the principle prescribing a duty not to cause significant
harm could stir difficulty in any given region. Article 7 of the UN
Watercourse Convention provides that states have to “take all appropriate
measures to prevent the causing of significant harm”. If “harm” is caused,
Article 7(2) also provides that a watercourse state “take all appropriate

measures” to eliminate or mitigate such harm.

This duty requires that states exercise due diligence to utilize a watercourse in
such a way as not to cause significant harm. However, the fact that an activity
causes significant harm does not by itself necessarily constitute a basis for
barring it. A watercourse state can be deemed to have violated its due
diligence obligation only if it knew or ought to have known that the particular

use of an international watercourse would cause significant harm to other

3 |bid.p.51.
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watercourse states.® Sometimes, even an equitable allocation of the uses and
benefits of the waters of an international watercourse might entail some
factual "harm”, because an international watercourse might not always be
capable of fully satisfying the competing claims of all the states concerned.
For example, where there is insufficient water in a watercourse to satisfy the
expressed needs or claims of the states concerned, an equitable allocation
would inevitably result in their needs or claims not being fully satisfied. In
that sense they could be said to be "harmed" by an allocation of the uses and
benefits of the watercourse, even if that allocation was, in fact, equitable.®
However, such harms to a watercourse state cannot entail a legal "injury" or

be otherwise considered a wrongful act by the other riparian states.

Here it is important to consider how far a watercourse state’s existing
utilization of the Nile is protected. As stated in Article VIII of the Helsinki
Rules on the Uses of the Waters of International Rivers, an existing
reasonable use may continue in operation unless the factors justifying its
continuance are outweighed by other factors leading to the conclusion that it

be modified or terminated so as to accommodate a competing incompatible

35 ILC (1994), Report of the International Law Commission on the work of its forty-sixth
session, U.N. Doc. A/49/10, p.104.
3% Report of the International Law Commission on the work of its thirty-eighth session (5
May- 1l July 1986), Document A/41/10, Official Records of the General Assembly, Forty-first
session, Supplement No.10,Par.41.
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use.3” As stated in the commentary of the Berlin rules, a Basin State cannot
preclude present uses by another basin state by a claim that the objecting
states will need the water at some time in the future. On the other hand, such
existing uses of water allocated to another state do not become a vested right
relative to later beginning uses in the state to which the water is allocated.®
However no corresponding provision was incorporated into the UN
Watercourse Convention or the agreement on the Nile River Basin
Cooperative Framework, nor would such an insertion be indispensable in any
event. Both instruments prescribed that in deciding the equitability of
utilization, an existing use of any basin state, however vital, would not
necessarily receive complete protection. In fact, an existing use constitutes

only one of the numerous factors considered cumulatively, and as such, it

37 The Helsinki Rules on the Uses of the Waters of International Rivers which was adopted
by the International Law Association at the fifty-second conference, held at Helsinki in
August 1966 under Article VI11 states that:-

1. An existing reasonable use may continue in operation unless the factors justifying its
continuance are outweighed by other factors leading to the conclusion that it be modified or
terminated so as to accommodate a competing incompatible use.

2. (a) A use that is in fact operational is deemed to have been an existing use from the time of
the initiation of construction directly related to the use or, where such construction is not
required, the undertaking of comparable acts of actual implementation.

(b) Such a use continues to be an existing use until such time as it is discontinued with the
intention that it be abandoned.

3. A use will not be deemed an existing use if at the time of becoming operational it is
incompatible with an already existing reasonable use.

38 International Law Association Berlin Conference (2004) Water Resources Law, P.22
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occupies no particular position of pre-eminence.®® For example, Article
6(1)(e) of the UN Watercourse Convention refers to both existing and
potential uses of the international watercourse in order to emphasize that
neither is given priority, while recognizing that one or both factors may be

relevant in a given case.*°

Hence first appropriators cannot legally presume that entrenched uses in
shared river courses will be accorded secure protection in perpetuity. When
new users of a resource become “ready to use the waters or to increase an
existing use, in this case the entire question of equitable utilization of the
waters is opened up for review... and the rights and needs of the various
states would be considered”.** This means that the existing use of a state will
be maintained if this utilization is in line with the principle of equitable and
reasonable utilization with respect to that common international watercourse.

This implies that in the long term, were the rule of equitable utilization

3 Tadesse Kassa Woldetsadik (2013), International watercourses law in the Nile River
Basin: Three States at a Crossroads, (Routledge Taylor and Francis Group, London/New
York), p.254. [Herein after Tadesse, International watercourses law in the Nile River Basin:
Three states at a crossroads].

40 International Law Commission (1994), Report of the Commission to the General Assembly
on the work of its forty-sixth session, vol. 1l, Part 11, United Nations, New York and Geneva,
p.101.

41 Tadesse K. Woldetsadik, supra note 39, p.254
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enforced, Egypt and Sudan could be confronted with the risk of losing a great

deal of the benefits they now enjoy through prior appropriation.*?

Moreover, it is true that the material application of the duty not to cause
significant harm raises a number of other difficult questions. For example, it
will be problematic to determine what action would be adequate to satisfy the
duty of “all appropriate measures” under Article 7(1) of the UN watercourse
convention. In addition, it is stated that a watercourse state could be required
to pay compensation “where appropriate” if it has caused significant harm to
another watercourse state. But again, there could be disagreement about when
compensation is “appropriate.”*® Beyond this, the term “harm” is not defined.
Does the use of more water by Ethiopia constitute harm to Egypt, for
example? Or does “harm” only refer to serious pollution of the waters that
would in turn affect a downstream state? There is no adequate guidance about
this.** Thus the ambiguity makes the application of the duty not to cause

significant harm will pit upstream and downstream states against each other.
2.1 Positions Advocated by Upper and Lower Riparian States

The structure of the legal argument related to the specific framework is

categorized by opposing claims. Every state bases its rights on the refutation

42 |bid.p.254.

43 Christina M.Carroll, ‘Past and Future Legal Framework of the Nile River Basin’, The
Georgetown International Environmental Law Review, vol.12, (1999-2000), p.289.

“ 1bid. p.290.
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of the rights of others. When we come up to the position of the lower riparian
states, for example, Egypt holds the view that she has “natural and historic”
rights over Nile waters acquired by long usage and recognized by other states
such as Great Britain and Sudan, and that the 1929 and 1959 Nile water
treaties have been declaratory of international customary law relating to
fluvial law.* The 1929 Agreement was an ‘Exchange of Notes’ between
Egypt and Britain. This treaty did not only bind Sudan to Egypt’s approval
before undertaking any irrigation project, but also gave Egypt rights over the
use of Lake Victoria and other water bodies around the River Nile. Egypt, as
the downstream state, had its interests guaranteed in three-fold ways, these
include: - Having a claim to the entire timely flow at a total amount of 48
BCMl/year, having rights to on-site inspectors at the Sennar dam, which is
outside of Egyptian territory, Being guaranteed that no works would be
developed along the river or on any part of its territory, which would threaten
Egyptian interests.*® The 1929 Egyptian-British treaty was last revised in
1959.

4 Arthur Okoth-Owiro, The Nile Treaty State Succession and International Treaty
Commitments: A Case Study of The Nile Water Treaties, Konrad Adenauer Stiftung and Law
and Policy Research Foundation, Nairobi 2004 ,p.16.

%6 patrick L. Otieno Lumumba, The Interpretation of the 1929 Treaty and its Legal
Relevance and Implications for the Stability of the Region, African Sociological Review 11,
1,2007,P.13
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The 1959 agreement was a treaty between United Arab Republic and Sudan
for the Full Utilization of the Nile Waters Signed at Cairo, on 8 November
1959; in force 12 December 1959. This agreement is concluded without
involving other watercourse states of the basin. According to Article 2(4) of
this treaty Egypt is allowed to take the lion’s share which is 55% Milliards
and 18% Muilliards for the Republic of the Sudan.

The lower riparian states have submitted that their water rights cannot be
affected by any upstream diminution of the flow of the water based on factual
and legal bases. Egyptian scholars have argued that according to the 1959
agreement, Egypt has been allowed to utilize 55.5 BCM of water.*” Egypt
argues that this constitutes only “55.5 BCM out of total 200 BCM of water
resources in the Nile basin,” i.e., about 4 percent of the total precipitation
falling over the Nile basin which is estimated at around 1,600 BCM of

water.”*®

The average annual rainfall in the upper part of the basin is much higher than

the rainfall in the lower basin. For example, in Ethiopia the average annual

47 The 1959 Agreement for the Full Utilization of Nile Waters guaranteed that 55.5 BCM per
year would flow into Egypt without any hindrance from Sudan. The agreement also allowed
Egypt to construct the Aswan Dam for “long term” water needs.

48 Marawan Badr, Egyptian Ambassador to Ethiopia, an interview with journalists from the
Ethiopian Press Agency focused on issues related to the Ethio-Eritrean border dispute, the
Nile waters and peace efforts in Somalia. 23 July 1998, available at:
http://www.geocities.com/~dagmawi/News July23 Egypt.html.




Bahir Dar University Journal of Law Vol.4, No.2 (2014) 303

rainfall is 1125 mm, whereas in Egypt it is 15 mm.*® Therefore on different
occasions Egypt has argued that, as a nation of limited endowments, it “relies
totally on the waters of the Nile for its survival, because it is an arid desert
land.”® Egypt has sought to highlight this dearth of precipitation in defending
its utilization of the Nile. It has attempted to differentiating between the Nile
River and the Nile Basin. While the former carries between 90-100 billion
cubic meters of water down the watercourse, the latter actually receives some
1,660 billion cubic meters of rainfall, 85 percent of which falls on the
Ethiopian high plateau and the rest over the other upstream nations.>* Rather
than fixate on its water quota, Egypt contends that upstream countries would
be better off focusing their own energies on exploitation of this untapped
water supply, much of which is currently lost to seepage and
evaporation.>?Beyond it is also observed while the Lower riparian states
maintained that upper riparian states do have other available water resources

outside the Nile Basin area.

In defense of its existing uses and rights which cannot be subjected to

upstream harm, Egypt builds its legal argument on the basis of successive

“Swww.fao.org/docrep/w4347e/w4347e0k.htm#thenilebasin, last visited 15/03/2014.

%0 Shams Al Din Al Hajjaji , ‘The long empty canyon: A study of the old/new legal problems
of the Nile basin’, Journal of Water Resources and Ocean Science, vol. 2, no.5, 2013, p.146,
available at; http://www.sciencepublishinggroup.com/j/wros.

SlAccord or Discord on the Nile? - Part I, Intl Water Law Project Blog,
http://www.internationalwaterlaw.org/blog/2010/07/26/accord-or-discord-on-the-nile-
%E2%80%93-part-i/ , last visited 17/03/2014.

52 1bid
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legal notes and agreements. The crux of the argument submits that the Nile
waters should flow to the lower riparian states of the Nile (Egypt and Sudan)
without any impediment or diminution. Egypt considers any changing to the
present status quo of utilization would violate the duty not to cause significant
harm imposed on the Nile Basin countries by virtue of the stipulations of
international law. Hence, the duty not to cause significant harm rule has been
proposed and construed as a means for maintaining existing patterns of
utilization irrespective of the fact that there is no all inclusive agreement

among all of the Nile Basin states.>

From the forgoing, it is plain that downstream countries of the Nile perceive
the duty not to cause significant harm rule as a basic guarantee for the
historical and acquired rights which they believe have been established
through continuous utilization of the resource prior to the upstream
counterparts and as acquired rights obtained from successive notes and
conventions, though it is unfortunately refuted by upper riparian countries
especially Ethiopia.

On the other hand, the view of the upper riparian states appears to be
different. Ethiopia does not acknowledge any existing treaty or other

obligations preventing it from freely disposing of the Nile waters in its

%3 Interview with His Excellency Ambassador FissehaYeimer, Special Legal Advisor for the
Minster of Foreign Affairs and former Director General for the international law directorate.
December 2013.
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territory. For their part, the upper riparian states on whose behalf Great
Britain and other colonial powers had signed noninterference treaty
obligations do not share the view of the lower riparian states on the perpetual
nature of the present regime.> Upper riparian states consider the Egyptian
defense based on historical rights an excuse to get the lion’s share of the Nile
water. This argument is considered to be prejudicing their water rights.>® For
example, the Agreement for the Full Utilization of the Nile between Egypt
and Sudan aimed at full utilization of the Nile River only between those two
nations. Ethiopia and the East African states were not invited to be part of the
1959 agreement.®® According to Article 34 of the Vienna Convention on the
Law of Treaties, a treaty does not create either obligations or rights for a third

state without its consent™.%’

Therefore, Ethiopia is not bound by this agreement as she is not a party and
also objected to this agreement during its negotiation stage in the 1950s. The

east African nations have objected to the agreements on a number of

% B.A.Godana, African shared water resources, legal and institutional aspects of the Nile,
Niger and Senegal River systems, Graduate Institute of International Studies, Geneva, 1985,
p.197

55 British Yearbook of International Law, 1930, pp. 195-196, as cited by Mohammad Tufail
Jawed, Rights of the Riparian, Pakistan Horizon, vol. 17, no. 2 (Second Quarter, 1964),
p.147

6 However it is possible to come in to the conclusion that the 1959 agreement incorporates
possible future claims by other countries of the Nile as this is tacitly acknowledge within the
new agreement of the two states.

57 Vienna Convention on the Law of Treaties, adopted on May 22, 1969, entered into force on
Jan. 27, 1980
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occasions; for example, speaking to journalists on February 12, 2002, Energy
Minister of Kenya Raila Odinga said that the 1929 Agreement should be
renegotiated; “the three countries (Kenya, Uganda and Tanzania) were not
independent and were under colonial rule. That is what makes the treaty
unfair. Why should we be denied the use of our water in the name of
conserving it for others downstream?”*® Similarly much earlier in 1962, the
Government of Tanganyika outlined its policy on the use of the waters of the
Nile. The note reads that the provisions of the 1929 Agreement purporting to
apply to the countries under British Administration are not binding on
Tanganyika. At the same time, however, and recognizing the importance of
the waters of the Nile that have their source in Lake Victoria to the
governments and people of all riparian states, the Government of Tanganyika
stated it is willing to enter into discussions with other interested governments
at the appropriate time, with a view to formulating and agreeing on measures
for the regulation and division of the waters in a manner that is just and

equitable to all riparian states and the greatest benefit to all their peoples.”>

These riparian states adopted the Nyerere doctrine (“"clean slate” principle)

and declared their intention not to be bound by these agreements.®® The 1978

%8 Arthur Okoth-Owiro, supra note 45, p.15.

%9 Ibid.pp.14-15.

8 In this regard, by a communication to the Secretary-General of the United Nations dated
March 25, 1964, the Prime Minister of Kenya adopted the Nyerere doctrine and declared her
intention not to be bound by that treaty. Look ,Ibid
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Vienna Convention on Succession of States in Respect of Treaties, which
applies to normal cases of state succession, incorporates the "clean slate"
principle into its provisions. Specifically, Article 16 of the convention
stipulates: “[ A] newly independent State is not bound to maintain in force or
to become a party to, any treaty by reason only of the fact that at the date of
the succession of states the treaty was in force in respect of the territory to
which the succession of states relates.”®® In fact, Article 11 provides that state
succession does not affect "a boundary established by a treaty” or the
"obligations and rights established by a treaty and relating to the regime of a
boundary."%? The question of whether the 1929 Nile Waters Agreement falls
within the ambit of Article 12, an exception to the "clean slate” doctrine,
would seem to provide more fertile ground for disagreement.®® However, the
point remained that the upper riparian states of the Nile strongly maintained
that Egypt and Sudan did not have the right to distribute the Nile water share
without referring to other riparian states of the Nile Basin.

Although specific geographical, political, and economic contexts shape the

legal discourse, the equitable utilization principle is typically advanced by

81 Vienna Convention on Succession of States in Respect of Treaties, Aug. 23, 1978, Article
16.

82 |bid. Art.11.

83 Jeffrey D. Azarva, ‘Conflict on the Nile: International Watercourse Law and the Elusive
Effort to Create A Transboundary Water Regime In The Nile Basin’, Temple International &
Comparative Law Journal, vol.25, 2011 p.473.
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upper riparians, such as Ethiopia, looking to alter or increase the uses of an

international watercourse in their respective jurisdictions.

Though Egypt has at different times clearly expressed that every country of
the basin has an equitable right to the utilization of the resource of the Nile,
she has also taken the position that existing utilization of the riparian states
must not be compromised by future utilization of the basin states.®* Egypt has
tended to argue that the right to equitable utilization finds its limitation in the
duty not to cause significant transboundary harm.®® This position aims to

protect Egypt’s existing utilization of the resource of the Nile.

Upper riparians, in turn, have countered that this argument would amount to a
system of prior appropriation and effectively preclude their own development.
Therefore, the argument goes, it is the principle of equitable utilization that
ultimately takes priority, with downstream harm being merely one factor to be
considered in the determination of what is equitable and reasonable.5
Ethiopia, for example, believes that a Nile agreement should be based on the

principle of equitable utilization, and that the “no significant harm” principle

54 Jutta Brunnee and Stephen J. Toope, The Changing Nile Basin Regime: Does Law Matter?,
Vol. 43, no. 1, Winter 2002, pp.149-150.

5 Egypt expressed reservations about "making the two principles equivalent" and noted that
the “no harm rule” was "the cornerstone of any legal regime on international watercourses”.
Look Ibid, pp.149-150.

8 Ibid. pp.149-150.

In this regard Ethiopia insisted that according primacy to the no harm rule would render
meaningless the right to equitable and reasonable utilization and would disrupt the balance of
the regime.
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should only operate when a state has exceeded its equitable or reasonable
use.’” Egypt, on the other hand, believes that it has the right to the
uninterrupted flow of the river through its territory; any measure that changes

the status quo causes significant harm.%8

And finally, although the Nile Basin Cooperative Framework Agreement
includes a provision on the principle of the duty not to cause significant harm,
it is noted that there has been disagreement among the riparian states as to the
importance of including this rule under this framework convention. Ethiopia,
in particular, has constantly argued against inclusion of the principle,
understanding that it may jeopardize the interests of upper riparian states that
do not utilize the Nile water resources on a par with the downstream

countries.®®

However, the Nile riparian states included the principle of the duty not to
cause significant harm under the cooperative framework agreement in much
the same way as the UN Watercourse Convention. The reason for the
incorporation of this principle has mainly been related to the influence exerted
by downstream countries and the willingness of the upper riparian states to

7 Country paper, Ethiopia, Water Resources Management of the Nile Basin: Basis for
Cooperation 9-10 (Feb.24-27, 1997) (unpublished paper prepared for the Fifth Nile
Conference, on file with Geo, International Environmental Law Rev.).

8 Carroll, supra note 43, p.290.

% An interview conducted with Ato Fekahmed Negash, the Directorate Director for Boundary
and Transboundary River at the FDRE ministry of Water, Irrigation and Energy. October
2013.
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acquiesce to such measure as a gesture of developing partnership and trust,
but most importantly, there was also a wider perception among all
participating states that the principle constitutes a rule of customary
international law.”® But it is interesting to note that though the principle was

included, the lower riparian states ultimately decided not to sign the CFA.

A further inclusion of the concept of water security under the CFA could as
well be cited as a compromise, although, in the end, its exact essence and
scope was subjected to different interpretations and hence engendered conflict
about proper application of the concept in the basin.”* Though Nile Basin
states recognize the vital importance of water security to each of them, no
consensus was reached on Article 14(b), which reads as follows: “not to
significantly affect the water security of any other Nile Basin State, all
countries agreed to this proposal except Egypt and Sudan”. Egypt proposed
that Article 14(b) should be replaced by the following wording: “(b) not to
adversely affect the water security and current uses and rights of any other
Nile Basin State”.”? The lower riparian states of the Nile sought to maintain
their existing uses through this theory, whereas the upper riparian states
insisted that there should not be any privileged protection provided for
existing uses but rather that protection should be equally provided for existing

and potential uses.

70 1bid.
1 1bid.
2 Agreement on the Nile River Basin Cooperative Framework, supra note 5, Art.14(b).
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The question here is how the parties can possibly apply the duty not to cause
significant harm, while they hold such different positions and attitudes with
regard to the definition of the duty. Evidently, when the application of the
duty not to cause significant harm is considered in the specific context of the
legal and developmental realty in the Nile Basin, one must see and give due
consideration to all of the contesting positions taken by the riparian states and

evaluate the same in light of the dictates of international watercourses law.
2.2 Examination of the Positions under International Water Law

The framework of international water law has reinforced separate and
competitive identities among Nile Basin states. It has also served to reinforce

self-interested and ultimately unconvincing, legal arguments.”

It is not uncommon for states taking different stands on different occasions in
relation to the theories and principles of state sovereignty and international
watercourses law. States fundamentally strive to protect their interest in
utilizing their share in transboundary water resources. In this regard, the
disputes that the United States of America with Mexico and Canada are
illustrative. The US Department of State defended its rights on the basis of the
theory of absolute territorial sovereignty (i.e., the equivalent of the Harmon
Doctrine) in its disputes with Mexico regarding the waters of the Rio Grande.

3Jutta Brunnee and Stephen J. Toope, ‘The Changing Nile Basin Regime: Does Law
Matter?” Harvard International Law Journal, vol. 43, no. 1, 2002, p.148.
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The US submitted that there was no international law which imposed a
limitation on riparian states and which dictated how the states should utilize
the water resource.” In this case the USA is an upper riparian state, as the Rio
Grande River flows from southwestern Colorado in the United States to the
Gulf of Mexico. Having thus set out its legal position, as viewed by the
United States, the declaration concluded that the US was ready to act “in
accordance with high principles of equity and with friendly sentiments which
should exist between two neighbors”.” But, in another case, the US took a
position which contradicted its legal position regarding the waters of the Rio
Grande. In a dispute with Canada, the US embraced a form of the limited

territorial sovereignty or integrity principle.

The unresolved relationship between two core principles of international
water law, "equitable utilization" and "no significant harm,"” has allowed
watercourse states to maintain irreconcilable positions.”® As stated earlier, the
same is true for the Nile Basin countries. While the upper Nile states have
conventionally based their claims on the principle of equitable and reasonable
utilization, the lower riparian states have always tried to base their arguments
on the duty not to cause harm rule, believing that this principle will preserve

pre-existing patterns of utilization of the resources of the Nile River.

4 Godana, supra note 54, p.33.
75 |bid.p.33.
6 Brunee et al, sura note 64, p.148.
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While it is not readily apparent from a simple reading of the relevant
provisions of the UN Watercourse Convention, it has been widely accepted
that the convention has to some degree subordinated the duty not to cause
significant harm to the principle of equitable and reasonable utilization.”” In
fact careful reading of Article 5, 6 and 7 of the convention should lead to the
conclusion that the obligation not to cause significant harm has indeed been
subordinated to the principle of equitable and reasonable utilization. Yet this
should in no way be viewed as favoring upstream riparians in all
circumstances. But what can be agreed is that the principle of equitable and
reasonable utilization is the guiding principle of international law since the
Helsinki Rules were issued in 1966, duly recognizes, and is based on, the

equality of all the riparians in the use of the shared watercourse.”®

It is evident that the downstream riparians could be harmed by changes in
water quality and quantity caused by uses in upstream locations. However it is
much less obvious, and generally not recognized, that the upstream riparians
can be harmed by the potential foreclosure of their future use of water caused

by the prior use and the claiming of rights by downstream riparians.”

77 Bourne 1997, Caflisch 1998, Paisley 2002, McCaffrey 2007, Salman 2007—all as cited by
Salman M.A. Salman, Downstream riparians can also harm upstream riparians: The concept
of foreclosure of future uses, Water International, vol. 35, no. 4, July 2010, Rutledge Taylor
& Francis Group. p. 355.

78 Salman, supra note 29, p.9.

" 1bid.p.9.
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All of the agreements made in regard to the water of the Nile are of limited
scope in their application. None of them managed to involve all the basin
states, and all were concluded mainly to secure and safeguard the interests of
the two lower riparian states, particularly Egypt. While Egypt and Sudan
continue to rely on the 1929 and 1959 agreements by adamantly maintaining
that the treaties’ provisions remain binding, the upper riparian states have
made their own position clear. They will not be bound by such treaties.® Here
we have to note that these treaties are bilateral, which means that they cannot
legitimately be perceived to regulate all of the Nile waters and all of the basin
states. These instruments approach the problems in the basin in a splintered

manner.8!

The lower watercourse states’ quest to maintain the status quo, on the one
hand, and the need for a new water accord, called for by the upper states, on
the other, have jeopardized the potential to reach a mutual agreement about

proper application of the duty not to cause significant harm.

If one follows the argument put forward by Egypt, it is possible to reach the
conclusion that upstream countries in the Nile Basin may be precluded from
developing the water resources of the Nile forever. However in resent periods
especially after the coming in to power of Mr. Abdul Fattah al-Sisi the

position taken by Egypt seems changing and the three states able to sign a

8 Azarva, supra note 63, p.470.
81 Mohammed Abdo, supra note 10, p.51.
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preliminary deal on sharing water from the Nile River in the capital city of
Sudan.®2 A rational approach would have to be devised to understand how the
two apparently conflicting principles operate in real settings, and to identify
what scales of existing utilization would be protected, if any, and under what

circumstances.

2.3 Factors Considered in the Application of the Duty not to Cause

Significant Harm

The operation of the “no significant harm” principle requires examination of
all the relevant conditions of the watercourse and its riparian states. For
example, in applying the equitable use concept in allocating water resources,
the question is not what an equitable use is for that particular state, but rather
what constitutes equitable use in relation to other states using the same

watercourse.

Obviously, the scope of a state's right to equitable use depends upon the facts
and circumstances of each individual case, and specifically upon weighing of
several relevant factors. Article 6 of the UN Watercourse Convention
specifically provides a non-exhaustive list of factors and circumstances that
includes geographic and hydrologic factors, social and economic needs,
effects of the use of the watercourse on another state, existing and potential

82 http://www.bbc.com/news/world-africa-32016763 BBC news titled with “Egypt, Ethiopia
and Sudan sign deal to end Nile dispute” last visited 25/03/2015
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uses, conservation and economic factors, and availability of alternatives.®®
Therefore, the principle of equitable utilization does not provide carte blanche
authorization to states to utilize the resource as they deem fit; instead, the
objective of the principle is to attain optimal and sustainable utilization
thereof by considering all of the factors that are essential to apply the

principle.3

In the same way, the application of the duty not to cause significant harm
requires a careful construction of conceptual interpretation that facilitates its
effective application. This is particularly important given that no clear
guidance has been stipulated under the UN Watercourse Convention or the
Nile River Basin Cooperative Framework Agreement (CFA), except that
which flows from the combined reading of Article 5 and 7 of the convention.
In the following parts, an attempt will be made to discuss a few of the factors
that may have to be considered in the application of the rule in the Nile River
Basin- without in any way denying the problematic nature and status of its
relationship with the equitable and reasonable use doctrine - now settled in

leading literatures on international watercourses law.

8 David J. Lazerwitz, The Flow of International Water Law: The International Law
Commission's Law of the Non-Navigational Uses of International Watercourses, Global
Legal Studies Journal, Vol. 1:, 1993, p.259.

8 Mohammed S. Helal, Sharing Blue Gold: The 1997 UN Convention on the Law of the
Non-Navigational Uses of International Watercourses Ten Years On, Colombia journal of
international Environmental Law and Policy, vol. 18, no.2, 2007, p.344.
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2.3.1 Efforts of the Basin States to avoid, minimize and mitigate Harm

The duty not to cause significant harm rule sets limitations on the sovereign
freedom of states to exploit their water resources. A state may be held
responsible under international law for acts that breach international
obligations concerning the use of shared water resources. As the duty ‘not to
cause significant harm’ is a due diligence obligation of prevention, rather than
an absolute prohibition on transboundary harm, what states are required to do
is to take due care to avoid, minimize and mitigate harm. A state’s
compliance with this obligation is not dependent solely on harm not being
caused, but rather determined by a country’s reasonable conduct in terms of

preventative behavior to avoid the harm in question.®®

Here, what a watercourse state is required to do is to take only those measures
of prevention that are deemed appropriate according, for example, to a state’s
capabilities. The obligation of due diligence contained in Article 7 of the UN
watercourse convention sets the threshold for lawful state activity. It is not
intended to guarantee that in utilizing an international watercourse, significant
harm will not occur. It is an obligation of conduct, not an obligation of result.
What the obligation entails is that a watercourse state whose use causes

significant harm can be deemed to have breached its obligation to exercise

8 This was confirmed by the International Court of Justice decision in the Pulp Mills on the
River Uruguay case. See also User’s Guide Fact Sheet Series: Number 5, No Significant
Harm Rule, available at; http://www.unwatercoursesconvention.org/documents/UNWC-Fact-
Sheet-5-No-Significant-Harm-Rule, visited 13/12/2013.
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due diligence so as not to cause significant harm only when it has
intentionally or negligently caused the event which had to be prevented or has
intentionally or negligently not prevented others in its territory from causing
that event or has abstained from abating it. Therefore, "[t]he State may be
responsible . . . for not enacting necessary legislation, for not enforcing its
laws . . . or for not preventing or terminating an illegal activity, or for not

punishing the person responsible for it".8¢

The type of harm that needs to be avoided is qualified by the term
‘significant’- defined as a real impairment of a use, established by objective
evidence. For harm to qualify as ‘significant’ it must not be trivial in nature
but it need not rise to the level of being substantial; this is determined on a
case-by-case basis. The ‘significant’ threshold excludes mere inconveniences
or minor disturbances that states are expected to tolerate in conformity with

the legal rule of ‘good neighborliness’.8’

The issue at stake is whether a state may avoid responsibility for causing
harm to another riparian state by adopting conduct that could reasonably be
expected or required in order to prevent the harm, or whether the

8 International Law Commission (1994), Report of the Commission to the General Assembly
on the work of its forty-sixth session, vol. 1l, Part 11, United Nations, New York and Geneva,
pp.101-103.

87 User’s Guide Fact Sheet Series: Number 5, No Significant Harm Rule, available at;
http://www.unwatercoursesconvention.org/documents/UNWC-Fact-Sheet-5-No-Significant-
Harm-Rule, visited 13/12/2013.
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responsibility of the state is involved, regardless of its conduct, in any case in
which the prohibited harm has taken place.®®

In fact, the extent to which a basin state has made efforts to avoid, minimize
and mitigate harm can be seen from different viewpoints. The first is where
watercourse states have suffered significant harm due to a state’s utilization
while the utilization of state concerned is within the margin of the equitable
and reasonable utilization principle. The second is where a state’s utilization
is beyond the equitable uses principle and causes significant harm to the other
watercourse states. In cases where a state’s utilization is beyond its equitable
entitlement and causes significant harm, the state whose actions cause
significant harm would be required to stop its activities. Such activities are
clearly prohibited under international customary law, the 1997 UN
Watercourse Convention and the Nile River Basin Cooperative Framework

Agreement.

But, even when a state acts within the margin of its equitable entitlement, it is
also important to look at the extent to which the state in question has made an
attempt to avoid, minimize and mitigate the possible causing of such harm to
other Nile riparian states. If significant harm is caused even after making all

appropriate efforts to avoid, minimize and mitigate harm, the liability which

8 Maurizio Arcari, ‘The Codification of The Law of International Watercourses: The Draft
Articles Adopted by the International Law Commission’, pp.17-18, available at:
http://dspace.unav.es/dspace/bitstream/10171/21504/1/ADI_XI111 1997.
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will be imposed upon the watercourse state will be different than it would be
if the state had not exerted such effort. This derives from the due diligence

nature of the obligation not to cause significant harm.%®

2.3.2 Existing Utilization: Falling within the Margin of Equitable

Utilization?

As touched upon in the preceding paragraph, this can be taken as an important
factor requiring serious consideration while applying the duty not to cause
significant harm in the Nile Basin. Obviously, trans-boundary water resources
are the shared amenities of all countries in the basin. No nation will have a

monopoly over such waters.

In the case concerning Pulp Mills on the River Uruguay (Argentina v.
Uruguay), the Court notes utilization of a river could not be considered to be

equitable and reasonable if the interests of the other riparian State in the

8The duty not to cause significant harm is considered to be a due diligence obligation of
watercourse states. The obligation of due diligence contained in article 7 sets the threshold for
lawful state activity. It is not intended to guarantee that in utilizing an international
watercourse significant harm will not occur. It is an obligation of conduct, not an obligation
of result. The obligation entails that a watercourse state whose use causes significant harm
can be deemed to have breached its obligation to exercise due diligence so as not to cause
significant harm only when it has intentionally or negligently caused the event which had to
be prevented or has intentionally or negligently not prevented others in its territory from
causing that event or has abstained from mitigating it.
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shared resource...were not taken into account.’® Therefore, basin countries
shall only use water in an equitable and reasonable manner without affecting
the equally equitable rights of other countries. This could be easily
undertaken when basin states agree to manage and utilize the water resource

among them. However, water allocation agreements are not easy to achieve.

The Nile Basin states may have different views about what constitutes
utilization in an equitable and reasonable manner. For example, Egypt in the
present days uses the greatest share of the Nile’s water and may consider its
utilization equitable because it has no other source of water that can be
substituted for the Nile. Ethiopia, on the other hand, may have a different
view of what constitutes equitable use. Ethiopia may believe that it is entitled
to a greater share of Nile water as the country contributes the lion’s share of

the Nile waters.??

Though contribution of water from each watercourse state is not clearly
stipulated as a relevant factor for determining equitable utilization under
Article 6 of the UN Watercourse Convention, the Nile River Basin
Cooperative Framework Agreement’s Article 4(2) (h) explicitly states that the

contribution of each basin state to the waters of the Nile River system will be

% nternational Court of Justice, Pulp Mills on the River Uruguay (Argentina v. Uruguay),
Judgment of 20 April 2010, Par, 177, it can be reached at http://www.icj-
cij.org/docket/files/135/15877.pdf last consulted 27/02/2015.

%1 Carroll, supra note 43, p.288.
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one among other factor in determining equitable utilization among the basin

states of the Nile.

As discussed earlier, the application of equitable and reasonable utilization in
a particular watercourse does not necessarily prohibit utilization that causes
harm unless it exceeds the limits of the using state’s equitable share. While
the Drafting Committee of the UN Watercourse Convention had finally
agreed on a text for Article 7, it was generally agreed that, in certain
circumstances, ‘equitable and reasonable utilization’ of an international
watercourse might still involve some significant harm to another watercourse
state, so long as the activity is within the parameters permitted by Article 5 on
reasonable and equitable utilization. It was equally true that the state should
not be relieved from the obligation to consider the interests of the other
riparian states. That obligation is the exercise of due diligence in the
utilization of the watercourse in such a way as not to cause significant harm to
other watercourse states.% If, despite the equitable and reasonable utilization
of the water resource and the exercise of due diligence, significant harm was
caused to another watercourse state, the parties should consult, first, to verify
that the use of the watercourse was reasonable and equitable; secondly, to

check whether some ad hoc adjustments to the utilization could eliminate or

92 International Law Commission (1994), Summary records of the meetings of the forty-sixth
session
2 May-22 July, vol. 1,pp.167-168.
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minimize the harm; and, finally, in case harm has occurred, to decide whether

compensation would be possible for the victim watercourse state.%

Thus, even if a state’s utilization of the Nile causes significant harm to
another watercourse state, if such utilization falls within the margin of
equitable and reasonable utilization as permitted under international law, the
injuring state will not be required to stop its utilization of the resource.
However, an important limitation could perhaps be that in cases where a use
entails significant harm to human health and safety, this may be understood to
be inherently inequitable and unreasonable.®* The state where the harm
originates may be required to negotiate with the state where the harm is
experience in order to provide the injured state adequate compensation or
other relief (for example, a modification in the operation of the activity so as

to avoid or minimize future damages).*®

However the application of this factor remains in question as there are no
rules or guidelines that clearly state the water shares of the Nile Basin states.
In fact this is also a common problem for other watercourses. As there is no

comprehensive water allocation agreement exists among the riparian states; it

% |bid.p.168.

% Arcari, supra note 88, p.23.

%For these conclusions, see the report of the Working Group on International Liability
established by the ILC at its 1996 session, in Report of the International Law Commission on
the Work of its Forty-Eight Session, General Assembly Official Records, 51st Session,
Supplement. no.10, UN Doc.A/51/10, p.235- 327 (in particular pp. 235-236 and 270-272). As
noted by Ibid. pp.24-25.
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is not easy to apply this factor effectively. Despite the existence of such water
allocation agreements, if the riparian states were able to negotiate with the
view of expanding their utilization, the Nile Basin states might able to use the
resources fairly. It might be possible to assess the actions of the watercourse
states and their utilization of the water, if the basin states were able to come
together to negotiate.

2.3.3 The Type and Extent of Harm Suffered

In the application of the duty not to cause significant harm, there is a need to
assess the extent of damage (harm) suffered by watercourse states through the
acts of other watercourse states. One has to define clearly the extent and type
of damage forbidden by the duty not to cause significant harm. It is important
to ascertain the threshold at which the harmful consequences of the use of an
international watercourse become legally relevant to the application of the

rule, and is therefore prohibited.%

One determination of the extent of damage depends on the agreement of
watercourse states as to the allocation of the Nile resource among them and a
mechanism that clearly stipulates the harms that may be experienced by the
other states due to excessive over-utilization of the watercourse states outside
the allocated share of water. In order to determine this degree of harm, the

riparian states of the Nile must clearly stipulate the possible forms of harm

% |bid.p.17.
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and formulate the corresponding degree of harm by providing evaluative

parameters.

Although it may require some extra effort from basin states, it is conceivable
that in situations where the harm concerns the quantity of water, the extent of
damage could be assessed by specifying the amount of water that the other
watercourse states will lose as a result of the acts of the harming state. For
example, the riparian states of the Nile may agree that if the harming state’s
utilization causes a loss of X amount of water quantity of the share (or
equitable entitlement) of the other watercourse countries, it will be considered
to constitute significant harm to the other states. This will help them to clearly

state the threshold of harm happening to the other watercourse states.

But the issue at the heart of international water quantity disputes is the fact
that there are no comprehensive rules that are internationally accepted for
allocating shared water resources or their benefits. This makes it difficult to
come up with guidelines. Beyond the problem is compounded by the fact that
water is a vital resource that is mobile and fluctuates in time and in space,
ignoring political boundaries.®” Despite the challenges, it is essential to come
up with an allocations agreement or a similar arrangement which indicates in
some form the equitable entitlement of each state to the waters or beneficial

uses of the shared resource. This would serve to determine how much harm

% Aaron T. Wolf, Criteria for equitable allocations: The heart of international water conflict,
Natural Resources Forum, vol. 23(1), 1999, pp. 3-30.
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may have been suffered by a watercourse state of the Nile Basin through the
utilization of the harming state beyond the allocated share or its recognized

equitable entitlement.

With regard to harms related to the quality of water, the Nile Basin states
need an agreement as to what extent of harm will be deemed tolerable and
what degree of harm will not. However, it should be mentioned here that an
assessment of harm relating to quality is complicated and requires a detailed
scientific study.

2.3.4 Other Relevant Factors

In addition, there may be other relevant issues in the application of the duty
not to cause significant harm in the Nile Basin. The watercourses states are
expected to clearly state how far the factors in question affect the harming
state and have influenced it to not comply with its duty not to cause
significant harm. Here again, due diligence is required. For example various
circumstances may force a state to utilize the watercourse beyond its

presumed entitlement or allocated share of the resources of the Nile.

As the nature of the duty not to cause significant harm is a due diligence
obligation, it is very important to consider whether the state in question is
performing this obligation with due care. Evidently, even when a state

performs its activities with due diligence, there may be circumstances that
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force it to utilize the shared water resource beyond its presumed rights or
allocated shares. In such cases, it is important to examine how far the state
concerned has exerted efforts to tackle and possibly avoid over-utilization of
the resource. For example let assume that one riparian state A of the Nile
utilize the water resource of the Nile beyond its allocated share and due to this
one among other riparian state B of the Nile suffers harm which amount to
“significant”. In this case the harming state A, may stipulate that it is due to a
difficult circumstance that force the state concerned to utilize exceeding the
allocated share. In such like cases the watercourse states of the Nile have to
assess whether such like situation will force a state A to utilize the shared
resource beyond what is allocated to it? This may be measured taking in to
account objective standards set forth by the watercourse states. If it is finally
found that the harming state in normal course of things does have the option
to resort to other mechanism and able to culminate the significant harm
happened to the other riparian state B of the Nile; in such cases state A may
not avail itself as a means to minimize the obligation incurred because of its
over utilization of the shared watercourse resources which causes “significant
harm”. However I argue that if it is proved through objective standards set
forth by the watercourse states that the harming state A has not any other
option than doing such like harm to the state B, the liability imposed upon
state A due to noncompliance of the duty not to cause significant harm have

to be minimized or its obligation to pay compensation through subsequent
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negotiation of these watercourse states have to take in to consider the
attentiveness of the state A.

Therefore, if the state concerned is able to prove that there are factors that
prevent it from performing its duty to the other watercourse states, despite
fulfillment of the due diligence obligation, these factors may be taken into
account. However, this could only happen in cases where the watercourse
states or any other organ established for settling such issues - including the
Nile River Basin Commission which will be established to handle such issues
- finds that this is a valid and justified act, such that the state in question was
forced by that factor not to perform its obligations emanating from this
principle. Therefore, the duty imposed upon the harming state may be reduced
and, if there are damages assessed, the assessed compensation payment may

be reduced.

3. Possible Problems in the Application of the Duty not to Cause

Significant Harm in the Basin
3.1 Disagreement in the Allocation of the Shared Water

A water allocation agreement among basin states is important for effective
application of the duty not to cause significant harm. However, it is not easy

for the Nile Basin states to enter into such an agreement.
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The upper riparian states of the Nile Basin argue that the ‘no significant harm’
principle must be applied from the perspective that there is no prior right that
should be maintained automatically. In operational fact, and on the basis of a
correct reading of the pertinent provisions of the UN Watercourse Convention
and the CFA, the principle is implemented as if there are no established
rights. Even where a pattern of previous utilization exists, this must simply be
seen as one factor among many in the allocation of a shared resource among
the Nile Basin states. Therefore the application of the principle may also be
affected by the diverse interest of the Upper and lower of the riparian states of

the Nile with regard to the allocation of the shared water.
3.2 Divergence in Defining Terms

There is a disagreement among the Nile Basin states as to application of the
principle. This originates in the states’ divergent views in defining the ‘no
significant harm’ rule. The upper and lower riparian states of the Nile want to
maintain their respective interests, and for this reason, they define the
principle so as to maintain these interests. It is observed that upper riparian
states fail to give primacy and considerable due regard to the already
established rights of the lower riparian states. These countries state that the
‘no significant harm’ rule is not a basis for the maintenance of the states’
historic rights, but rather a duty that will be imposed upon watercourse states

after proper allocation of water resources has taken place. Such differences
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between the upper and lower riparian states’ viewpoints were also enshrined
when these states drafted the Cooperative Framework Agreement.%® Thus,
downstream countries campaigned to maintain their existing utilization

through the concept of water security.

The other divergence in the Nile riparian states’ viewpoints relates to the way
in which the degree of harm rule is read. There is no specific guideline about
the percentage of reduction of the flow of water that amounts to harm with a
threshold of ‘significant’. This has its own effect on proper application of the

duty not to cause significant harm in the Nile Basin.
3.3 Weight Accorded for Each of the Factors

Unless there is agreement among the riparian states of the Nile about how
much weight to accord to each factor, it will be difficult for them to
implement the principle effectively in the basin. Here, the analysis should not
be limited to the factors that apply to the duty not to cause significant harm,
but rather expanded to look at the factors enshrined in the equitable and
reasonable utilization principle. For example one of the purposes and
objectives of the Nile Basin Commission is “to promote and facilitate the

implementation of the principles, rights and obligations provided for in the

%At the end of the negotiations, no consensus was reached on article 14(b), which reads as
follows: “not to significantly affect the water security of any other Nile Basin State, all
countries agreed to this proposal except Egypt and Sudan. Egypt proposed that Article 14(b)
should be replaced by the following wording: (b) not to adversely affect the water security
and current uses and rights of any other Nile Basin State.”
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Framework”.% Therefore, the Commission is expected to promote and

facilitate a mechanism that will help it to perform this mandate.

After an agreement about equitable and reasonable utilization is reached
among the riparian states of the Nile, through detail scientific study of the
factors a standard assessment of weight should be provided for all of these
factors so that it is easy to apply the principles. Despite the ease with which
this may be stated, it is up to the states of the Nile to come with agreements in
this regard. A comprehensive agreement will affect the proper application of

the duty not to cause significant harm in the Nile Basin.

Conclusion

The application of the principle of the duty not to cause significant harm
under international watercourse law remains controversial. Especially, in the
absence of detailed, legally-binding rules developed with a view to applying
the principle in a basin, implementation will be problematic. This is true for
the Nile River Basin as well. Though Article 7 of the UN Watercourse
Convention provides that states have to ‘take all appropriate measures to
prevent the causing of significant harm’, this has been difficult to apply in
practice. If ‘harm’ is caused, Article 7(2) also provides that a watercourse
state ‘take all appropriate measures’ to eliminate or mitigate the harm. But it

will be difficult to determine what action is adequate to satisfy the duty to

% Supra note 72, Art.16(a).
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take ‘all appropriate measures.” Beyond this, the term ‘harm’ has not been
defined. Does the use of more water by Ethiopia constitute harm to Egypt, for
example? Or does “harm” only refer to serious pollution of the waters that
would in turn affect a downstream state? There is no adequate guidance here.
Thus, the application of the duty not to cause significant harm will pit
upstream and downstream states against each other.

Therefore in order to effectively apply the duty not to cause significant harm
in the Nile Basin we must see significant harm in more holistic terms and
acknowledge that it can emanate from both upper and lower riparian states.
The subject requires a detailed study of the basin countries’ interests,
including their shared history. The hydro-politics of the Nile is to a great
extent based on the colonial history of the Nile Basin. After the British gained
effective control over Egypt in 1882, they were quick to realize the
importance of the Nile River for their continued existence in Egypt. The
treaties were concluded mainly by the British colonial government on behalf
of Egypt and gave Egypt more rights to the waters of the Nile than other
riparian countries. This situation has been replicated by the lower riparian

states: Egypt and Sudan.

Application of the “no significant harm” rule requires the examination of all
the relevant conditions of the watercourse and its riparian states. It requires

the consideration of various factors that are relevant to effective application in
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that particular watercourse. These factors might include a basin state’s efforts
to avoid, minimize and mitigate harm caused by existing utilization; whether
current utilization is falling within the margin of equitable utilization and the

type and extent of damage sustained.

It is recommended that the Nile Basin states should agree to set aside their
differences and work together for their common good. The Nile Basin states
need to agree on how to define the duty not to cause significant harm with
regard to the threshold of prohibited harm. Beyond the basin states are
advised to agree on the rules and procedures for the effective implementation
of the duty not to cause significant harm in the Nile Basin. In cases where the
reasonable and beneficial uses of all watercourse states cannot be fully
realized, “conflict of uses” results. In such a case, international practice
recognizes that some adjustments or accommodations are required in order to
preserve each watercourse state's equality of rights. These adjustments or
accommodations should be based on equity, and can best be achieved on the
basis of specific watercourse agreements. Therefore Nile Basin states should
negotiate. This will enable them to effectively implement basic principles,

including the duty not to cause significant harm.

For effective application of the duty not to cause significant harm in the Nile
Basin it is advisable to have a water allocation agreement among the riparian

states. However, it has not proved easy for the states to come to such an
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agreement. The upper riparian states believe that the principle must be applied
based on the perspective that there were no prior utilization to be maintained;
accordingly the principle should be implemented as if there were no
established usage and associated rights. Even where previous utilization
exists, it must be seen as only one factor among many in the allocation of the
shared watercourse resource among the Nile Basin states. In contrast, lower
riparian states, and Egypt in particular, seek to maintain their right to existing
utilizations based on agreements such as the 1929 and 1959 treaties. Thus, the
application of the principle is affected by the diverse interest and position of

the upper and lower riparian states of the Nile.
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Introduction

The right of silence and the privilege against self-incrimination give
protection to individuals against both the executive and judicial arms of
governments not to be compelled to give evidence or to supply information
that would tend to be self-incriminatory. This means that public authorities
are prohibited from engaging in any form of coercion or compulsion, whether
direct or indirect, physical or psychological, in obtaining evidence during
criminal proceedings. The right of silence is the right of any individual not to
speak or answer questions or provide information during police interrogations
and trial; it is a protection given to individuals during criminal proceedings
against any coercion and adverse consequences of not speaking (remaining
silent).! The term “privilege” has different meanings. A narrower use of the
term refers to “rules preserving a right to keep certain relevant information

2

[and some other evidence] from one’s adversaries...” and includes the
privilege against self-incrimination.? As will be discussed in greater detail, the

privilege against self-incrimination is currently considered as not merely a

1Asche, A. et al, ‘The Right to Silence’, 2002, p.4, retrieved from <

http://lawdigitalcommons.bc.edu/Isfp/226 > [Accessed on 14 May, 2012]. [Hereinafter Asche

et al]. However, it is not the right not to be questioned rather it is a right not to be compelled

to answer questions and produce documents, though the later is controversial.

2 Friedman, R., The Elements of Evidence, 3™ ed., West, a Thomson Business, USA, 2004,
p.378.
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rule of evidence but rather as a substantive human right.> Hence, like the
right to silence, the privilege against self-incrimination in this article is to be
understood as one of the substantive rights in the field of human rights law.
The privilege against self-incrimination, which has much similarity to the
right of silence, can be understood as “...an immunity against compulsion to
give evidence or to supply information that would tend to prove one’s own
guilt.”* That is, it is the right not to be compelled to incriminate oneself and to
be protected against any pressure to make a statement or produce some
evidence.® The right of silence and privilege against self-incrimination may
seem one and the same thing. However, there are many areas of difference
between the two that will be dealt with in this article.

The notion that persons suspected or accused of committing/omitting a crime
are entitled to certain minimum basic guarantees, such as the right of silence
and the privilege against self-incrimination, is incorporated in the different
human rights instruments. The right of silence and the privilege against self-
incrimination, apart from ensuring fair trial in criminal proceedings, are
guaranteed as part of substantive human rights in many human rights

agreements. Thus, they are generally recognized in international and regional

3 Atkinson, R., ‘The Abrogation of the Privilege against Self-incrimination’, Queensland Law
Reform Commission, 2004, retrieved from <LawReform.Commission@justice.gld.gov.au >
[Accessed on 14 May, 2012]. [Hereinafter Atkinson].

4 1bid, p.2.

5> Trechsel, Stefan, Human Rights in criminal Proceedings, Vol.XI1/3, Oxford University
press Inc., New York, USA, 2009, p.341. [Hereinafter Trechsel].
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human rights instruments. They are also found in the domestic laws of many
countries of the world. It is self-evident that they lie at the heart of the
concept of a fair procedure in criminal proceedings. Consequently, they give
safeguards to many other rights of individuals whenever they are confronted

with public authorities.

The rights are grand constitutional rights to be protected during criminal
proceedings in Ethiopia. The 1995 Federal Democratic Republic of Ethiopian
(FDRE) Constitution and some other domestic laws, as well, have provided
for these two rights. A critical appraisal of such laws dealing with these rights
will be made in section three of the article. Despite the clear acceptance of the
rights in Ethiopia, there are many debatable and unsettled issues relating to
the right of silence and the privilege against self-incrimination. One such
issue is the FDRE Constitution, in Art.19 (2), does not clearly impose an
obligation on public authorities to warn a suspect (or an accused) of his right
of silence. The Constitution merely requires the authorities to inform a
suspect (or the accused) the consequence of making of statements —police
are only obligated to explain that any statement to be made by an arrested
person may be used as evidence against him in court of law. But, warning a
suspect or an accused about the consequences of his statements is not
sufficient to protect the right of silence. It is also necessary to warn him, from
the outset, that he has the right to remain silent. This right may be fully
exercised if it is additionally accompanied by warning. Without this
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additional warning, any confession or admission by a suspect or an accused is
likely to be made under compulsion. Had a suspect or an accused been
informed that he could remain silent, he might avoid confession or admission
of guilt. An awareness of the consequences of making statements cannot be
an assurance of real understanding and intelligent exercise of the right of
silence. That is, a suspect or an accused may make statements without being

aware of his right to remain silent.

Another dilemma with respect to the right of silence is that the Constitution
does not explicitly give the right to accused persons. Unlike for arrested
persons, there is no counter provision mentioning this same right in Art.20 of
the Constitution which deals with accused persons. Does this mean that
accused persons would not be entitled to the right to remain silent? This
question will be scrutinized in section three of this article. Another issue on
the subject of the right of silence is in relation to its scope. Art.19 (2) of the
Constitution talks only about statements —evidences having testimonial
nature. Is the protection against compulsion through this right limited to
statements? This is also a problem in case of the privilege against self-
incrimination. Can a suspect or an accused person be protected against

compulsion to produce real or physical evidence?

There may be also many doubts relating to the privilege against self-

incrimination in Ethiopia. For instance, can threats, promises, inducements or
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even tricks be considered as coercion within the meaning of Art.19 (5) of the
Constitution so that individuals would be protected against such improper
methods (of obtaining evidence) by the privilege against self-incrimination?
Can there be an exception to the privilege against self-incrimination in
Ethiopia in case of public interest like for terrorism cases? The 2009
Ethiopian Anti- Terrorism Proclamation N0.652, in Art.23 (1), provides that
“...intelligence report prepared in relation to terrorism, even if the report does
not disclose the source or the method it was gathered,” shall be admissible in
court. By virtue of this provision, any evidence gathered in whatever method,
be it through torture, threat, promise, inducement or coercion, seems to be
admissible before court of law in case of crimes of terrorism. Can public
safety or interest justify torture which is one of the very few absolute rights?
Should a suspect or the accused not always be protected against torture
through the privilege against self-incrimination even when the case would

involve public interest?

The aim of this article is, therefore, to appraise the Ethiopian legal framework
relating to the right of silence and the privilege against self-incrimination in
light of some most important international and regional human rights
instruments. In order to shed light on issues about which the FDRE
Constitution is not clear, an attempt has been made, where appropriate, to cite
the experiences of foreign jurisdictions that may, at least in the opinion of the

author, contribute to an understanding of the right of silence and privilege
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against self-incrimination in the Ethiopian criminal justice system. The
primary objective of this article would be to initiate a debate within the
academic circle whose concerted effort could no doubt facilitate the
enhancement of understanding and proper application of the right of silence
and the privilege against self-incrimination in Ethiopia during criminal

proceedings.

1. Right of Silence and The Privilege against Self-Incrimination in
Criminal Proceedings
1.1. Right of Silence
1.1.1. Definition

The right of silence, also called the right to remain silent, can be defined as
“...the absence of an obligation to speak... [or the right] ... to withhold
information from ... authorities... [and thus it is] ...the absence of any legal
obligation to help ... authorities” in producing evidence during criminal
proceedings.® It is most often the “...right of the accused or the defendant to
refuse to comment or provide an answer when questioned, either prior to or
during legal proceedings in a court of law.”’ The right of silence is, hence, the

right of any individual, mainly the right of a suspect or an accused (and also a

® Nyeap, S., ‘Curtailment of Right to Silence: Pre-trial Disclosure of Defence’, 2005, p.2,
retrieved from <http://www.isrcl.org/Papers/van%20Dijkhorst.pdf> [Accessed on 14 May,
2012]. [Hereinafter Nyeap].

" Right to Remain Silent,

retrieved from < http://www.mirandarights.org/righttoremainsilent.html> [Accessed on 14
May, 2012].




The Right of Silence and Privilege against Self-Incrimination 342

witness), in a criminal proceeding, not to speak. Widely, “[t]he right to
remain silent includes the right to refrain from making both oral and written
statements.”® However, a suspect or one accused of a crime is not always
entitled to withhold all types of information. Points relating to the limits or

scope of right of silence will be further discussed in sub-section 1.1.4.

The right of silence is a combination of a number of rights and privileges
recognized by a law. Some people claim that there is no such particular or

(13

single right to be called “right of silence” and thus, “... there is no single
entitlement that can be pointed to.”® They argue that the "right to silence”, in
fact, “...is really a right not to ‘self-incriminate’, or privilege against self-
incrimination, i.e. not to provide ... evidence that can later be used against the
suspect in court.”’® But, though they might seem similar, there exists a
distinction between the right of silence and privilege against self-
incrimination.

The right of silence refers to a disparate number of immunities,
including a specific immunity from having adverse comment made
on failure to give evidence at trial. Each of these immunities is of
great importance, but the fact that they are all important and that
they are all concerned with the protection of citizens against the
abuse of powers by those investigating crimes makes it easy to

8 Hails, J., Criminal Procedure, 3™ ed., Copper House Publishing Company, USA, 2003,
p.97. [Hereinafter Hails].

®Boyce, P., ‘Privilege against Self-incrimination’, 2001, p.5, retrieved from
<http://www.qlrc.gld.gov.au/reports/r59.pdf-for> [Accessed on 19 May, 2012].

10 Nyeap, supra note 6, p.5.
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assume that they are all different ways of expressing the same
principle, whereas in fact they are not.*

The author will try to bring to light the distinction or similarity
between the right of silence and privilege against self-incrimination
later in this article. The above quotation shows that the right of
silence covers several immunities, like the immunity from being
adversely commented for failing to give evidence or immunity
against the drawing of an adverse inference from silence. Therefore,
the right of silence “describes a group of rights which arise at
different points in the criminal justice system”.*? Generally, the right
is a protection given to a person during criminal proceedings from
coercion and adverse consequences of not speaking or remaining
silent. The right protects individuals against both the executive and
judicial arms of governments not to be forced to speak and against
adverse inference from their silence (against implied assumption of
guilt).®®  However, right of silence is not the right not to be
questioned rather it is a right not to be compelled to answer
questions.'* Persons suspected or accused of a crime are supposed to
be confronted with state authorities and thus may be questioned as to
an alleged crime. But, one cannot be compelled to answer any
question which might be self-incriminatory. Why? This question will
be answered while dealing with the rationales of the right as well as

111d, pp.2-3.

12 Asche et al, supra note 1.

13 Hails, supra note 8.

14 Dijkhorst, V., ‘The Right of Silence: Is the Game Worth the Candle?, 2000, p.7, retrieved
from <http://www.isrcl.org/Papers/van%20Dijkhorst.pd> [Accessed on 14 May, 2012].
[Hereinafter Dijkhorst].
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may incidentally be answered in discussing any point relating to the

right.
1.1.2. Origin and Historical Development

The origin of right of silence is not clearly known. Some literature

indicates that the idea of the right can be traced back to the Roman times. As
Skinnider and Gordon indicated, “[t]he Latin phrase ‘nemo tenetur prodere
seipsum’, meaning that no person should be compelled to betray himself in
public, dates back to Roman times.”*® Nonetheless, during the Roman times,
the idea of the right of silence was used to prevent the abuse of power by
officials and thus it was not considered as a substantive right of anyone who
was suspected or accused of a crime.'® The right was well established in
common law legal tradition, particularly in England. The right of silence was
not totally available to accused persons in courts during trial until 1898, the
year when England adopted the Criminal Evidence Act allowing the accused
to be a competent but not compellable witness.?” That is, the accused had the
right to testify under oath but not the obligation. But, the right of a suspect, in
England, to refuse to answer official questions during police interrogations
was clearly accepted in 1912.18 Then, by the (late) 19th century, “[m]ost

15 Skinnider, E. and Gordon, F., ‘The Right to Silence — International Norms and Domestic
Realities’, 2001, p.7, retrieved from
<http://www.icclr.law.ubc.ca/Publications/Reports/Silence-BeijingfinalOct15.PDF>
[Accessed on 19 May, 2012]. [Hereinafter Skinnider and Gordon ].

16 |bid.

7 1bid.

18 Supra note 7.
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former English colonies [including USA] adopted the right to remain silent
during pre-trial interviews and at trial as part of their system of criminal
procedure [and]... all continue to adhere to it, though subject to some

modification.”!®

It is now clear that the right of silence was developed in the adversarial
common law country, England, and spread to other common law countries.
Due to the increased emphasis on due process protection in international law,
the right of silence also spread across continental Europe —though initially
the right was unfamiliar to inquisitorial system —throughout the late 20"
century.?® Consequently, today, the right is recognized in major international
human rights instruments and thus is adhered by many countries of various

legal traditions.

1.1.3. The Right of Silence in Adversarial and Inquisitorial Systems
Under the adversarial system —which is based on the due process model
of criminal justice—the right of silence is given to every person, including
persons who are suspected or accused of having committed/omitted a crime.
The right is, indeed, well rooted in common law legal system and connected
to the adversarial nature of the system. An adversarial system of justice
greatly emphasizes on rights of individuals suspected or accused of a crime
not to contribute to a case against them. Accordingly, the right of silence

19 1bid.
20 1bid.
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prohibits the state/prosecution from compelling of such individuals to speak
as to any evidence which might be used to determine a case at issue. That is
because, in an adversarial system, suspects or accused persons “...should not
contribute to their own conviction by being forced to speak.”?! Rather, it is
the state which is supposed to collect evidence legally and without looking
from the suspect or accused. Because, “[t]he state has...all the resources
necessary to investigate a matter” and thus “[t]here is little [or no] need to
interfere with the right to silence....”?? In adversarial system, the justification
for the right of silence is on the basis that the “...burden of proof...lies with
the prosecution... [that]...must prove its case against the defendant beyond
reasonable doubt.”?® More interestingly, the suspect or accused “...could not
be called to make his defense until the prosecution has ascertained a prima
facie case against him.”?* Besides not to be forced to speak, suspected or
accused persons, in most adversarial jurisdictions, have the right not to have
adverse inference drawn against them from their refusal to supply

information.?> While a suspected or an accused person, in an adversarial

2L “Advantages and Disadvantages of the Adversarial System in Criminal proceedings”
retrieved from <http://www.lrc.justice.wa.gov.au/2publications/reports/P92-CJS/consults/1-
3crimadvers.pdf> [Accessed on 19 May, 2012].

22 |bid.

23 |bid; consequently, the state or prosecution bears the legal burden to prove beyond
reasonable doubt that the suspect or accused has committed/omitted the crime. That is, the
suspect or accused is not obliged to assist the prosecution in any way to establish his own
guilt.

24 Nyeap, supra note 6.

% |bid.
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system, cannot be questioned by a police, prosecutor or judge unless he
chooses to do so, he may, however, freely decide to testify, in which case he
would be subjected to undertaking of oath and cross-examination and thus
could be found guilty of perjury.? Since high emphasis is given to procedural
rights in adversarial system, including the safeguard of exclusionary rule, the
right of silence of suspected or accused persons has an important place in

criminal proceedings.

In an inquisitorial system—which is mainly based on crime control model of
criminal justice —since all the component of criminal justice system, i.e. the
police, the prosecutor, the defense lawyer, the court and the suspect or
accused must help to secure justice, the right to silence of a suspect or an
accused is compromised.?” In inquisitorial system, the responsibility of
finding the truth lies with an official body that acts with (judicial) authority
and collects evidence that would be used both for and against a suspected or
accused person.?® Accordingly, suspected or accused persons are forced to
cooperate in doing justice. As a result, there is undermining of the right of
silence and reversal/shifting of burden of proof. As often as not, there is

% “Inquisitorial System” retrieved from < http://www.answers.com/topic/inquisitorial-
system> [Accessed on 19 May, 2012].

27 Acharya, M., ‘The Adversarial v. Inquisitorial Models of Justice’, Kathmandu School of
Law, Vol.1, p.1, retrieved from < http://www.nylslawreview.com/wordpress/wp-
content/uploads/2012/02/Findley-article.pdf> [Accessed on 20 May, 2012]. [Hereinafter
Acharya].

28 Nyeap, supra note 8.
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“...greater pressure on an accused to explain away certain evidence gathered
against him, irrespective of how probative that evidence may be, subtly
shifting the onus [burden of proof] away from the prosecution.”?® Thus, an
accused person may be convicted if he fails to defend himself without the
prosecution being required to prove the case beyond reasonable doubt.
Usually, “[s]ilence does not make a good impression.”*® As the process is
supervised by a judge/court, the refusal of a suspect or an accused, though has
the right to silence, to cooperate may entail adverse inference.3! Moreover,
suspected or accused persons can be compelled to give a statement albeit the
statement is not subject to cross-examination by the prosecutor and not given
under oath.®? Since they are compelled to give a statement, *...almost all
continental defendants choose to testify” and also their silence influences

their detention.®?

1.1.4. Scope and Cognate Rights

The scope of the right of silence is also contentious. In fact, in most cases, the
right is not an absolute right to which individuals are always entitled. A
suspect or an accused has no right to withhold all types of information. For
instance, he has to provide his name and some other details to the police. In

this regard, “[t]here is no right to remain anonymous and therefore a person

2 |bid.

30 Acharya, supra note 27, p.25.
31d, p.8.

32 Supra note 26.

3Dijkhorst, supra note 14, p.23.
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can legitimately be compelled to reveal his or her identity.”3* Does the right
to silence extend to the right to be warned? Since the right is not necessarily
known by every suspect or accused (and witness), it imposes a duty on
authorities to give a formal warning to such persons. The right to silence is
one of the Miranda rights, well known in the U.S. legal system, in which a
police officer is required to tell a suspect as he has the right to remain silent
and that anything that the suspect says could be used against him in a court of
law.® To reiterate, the right to silence protects suspected or accused persons
throughout the entire criminal process, which includes interrogation, trial and
sentencing hearings.®® So, the right applies to every phase of the criminal
process, either prior to or during legal proceedings in a court.

However, the right of silence is only limited to testimonial or oral evidence.
It “...only protects defendants from compelled production of —testimonial
evidence. The right does not extend to physical evidence....”® So, a suspect
or an accused may be required/compelled to generate physical or real

evidence. Like the privilege against self-incrimination, the right of silence

34 Trechsel, supra note 5, pp.354-55.

%1d, p.352.

% Stein, A., ‘Self-incrimination’, 2011, p. 5, retrieved

from <http://www.flpdinsyria.com/docs/human.pdf> [Accessed on 19 May, 2012].
[Hereinafter Stein].

371d, p.7; The common law draws a distinction between information, which an individual is
asked to communicate in the context of an inquiry or an investigation, and “real” evidence
provided by the individual, which has an actual physical existence apart from the individual’s
act of communication. The right of silence protects the former because of its “testimonial”
nature.




The Right of Silence and Privilege against Self-Incrimination 350

applies to self-incriminating information of a testimonial kind; it will not
protect individuals from the obligation to provide certain other kinds of real
or physical evidence.® Real evidence is already in existence; it exists as a
physical fact, and is not susceptible of misrepresentation in any relevant
sense.®® The right of silence is “designed not to provide a shield against
conviction but to provide a shield against conviction by testimony wrung out
of the mouth of the offender.”*® Therefore, the right of silence is limited to
information, the provision of which depends on an act of communication on
the part of the individual from whom the information is sought. Yet, the right
is controversial with regard to  documentary evidence. If a suspect or an
accused is required to testify about the document’s nature and contents, it may
be violation of the right of silence as that may lead to self-incriminating

statements.*!

The right of silence is only confined to criminal trials. Hence, “[t]he rule
against adverse inference from the defendant’s silence only applies in
criminal trials.”** It follows that, in civil cases and other non-criminal
proceedings, there is no right of silence and thus adverse inferences are

generally allowed. Why the right does not exist in civil and other non-

38 Ibid.

39 Atkinson, supra note 3, p.36.
%0 |d, p.35.

41 Stein, supra note 36, p.8.

42 |bid.
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3

criminal proceedings is “...because those proceedings do not involve
innocents who face the possibility of wrongful conviction and punishment by
incriminating themselves.”*® Also, the right to silence is most often not
applicable during public emergency in many countries. In view of that,
“[u]nder the emergency exception to the right to silence, a self-incriminating
statement that the police obtain from a suspect while attending an ongoing
crime-related emergency is admissible as evidence at the suspect’s subsequent

trial regardless of whether the suspect received the Miranda warnings.”**

Still more on scope, the right of silence is given only to natural persons—not
to corporate entities. It also does not extend to a corporate agent or employee
who is required by law to provide documents or other information tending to
incriminate the corporation.*®

A corporate agent or employee can only claim the right in his
personal capacity; and even this personal entitlement is qualified by
the ‘collective entity’ rule. Under this rule, a person’s assumption of
a corporate job entails a duty to produce corporate documents
regardless of the self-incriminating consequences to the person.*®

Obviously, the collective entity rule seems to be a serious departure
from the right to silence. It can still be justified as a means of
increasing the law enforcers’ access to corporate documents so as to

3 |bid.
41d, p.9.
% 1d, p.10.
46 |bid.
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ensure corporate liability for fraud and other illegal activities that often
go undetected.*’

It can be recalled that the right to silence is not a single right but consists
of a number of many substantive and procedural rights. As a result, it is
linked to several rights. The right is fundamentally linked to the principle
of presumption of innocence in criminal matters. How the right of silence
is connected to presumption of innocence is that “...silence by the
accused may not be used as evidence to prove guilt and no adverse
consequences may be drawn from the exercise of the right to remain
silent.”*® Hence, both right of silence and the presumption of innocence
require that the accused may not be compelled to testify against himself
to prove his innocence (or his own guilt). No adverse inference should
also be drawn from his silence as that would be against the principle of
presumption of innocence.

The right of silence is also related to the privilege against self-
incrimination. The underlying reason for granting the right of silence is to
avoid any statements or “testimonial” communications that would
incriminate oneself.* It consists of different immunities that protect one
against self-incrimination. If statements of a suspected or an accused
person would not result in subjecting himself to a criminal prosecution

47 1bid.

48 Skinnider and Gordon, supra note 15, p.5. The right/principle of presumption of innocence
imposes “...the burden of proof during trial on the prosecution and that all public officials
shall maintain a presumption of innocence, including judges, prosecutors and the police”
(Ibid). So, “[t]he corollary of the presumption of innocence is that the accused has the right to
remain silent both before and during his trial” (Id, p.10). Thus, presumption of innocence
requires that all public authorities when carrying out their duties should not start with the
predetermined idea that the accused has committed the offence charged; the burden of proof
is on the prosecution, and even any reasonable doubt should benefit the accused.

49 Hails, supra note 8, p.93.
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(self-incrimination), he has no right to remain silent, to refuse to answer
questions.®® To all intents and purposes, “[t]he privilege against self-
incrimination confers an immunity from an obligation to provide
information tending to prove one’s own guilt.”® Thus, when a person
exercises his right to silence, he is indirectly entitled to the privilege
against self-incrimination.

The right of silence is also much related to the freedom of expression.
The right to freedom of expression may not necessarily need to be
understood as a “positive right” that allows individuals, among others, to
speak. The “...right to freedom of expression by implication also
guarantees a ‘negative right’ not to be compelled to express oneself, i.e.
to remain silent.”®? As a consequence, if a person is compelled to speak
or to answer questions, it is not only his right of silence that would be
violated but also his right to freedom of expression would be violated.

1.1.5. Justifications

There are many rationales justifying the right of silence. One justification is to

prevent an abuse of power of a state.>® Public authorities may use their power

to oppress a suspect or an accused or a witness and compel that person to

provide evidence against himself. Hence, “...there is considerable potential

for internal corruption and misuse of ... powers if they are not strictly

regulated and controlled.”* Since a conviction based on an abuse of a

%0 Ibid.

51 Atkinson, supra note 3, p.7.

52 Trechsel, supra note 5, p.343.
%3 Dijkhorst, supra note 14, p.16.
54 Atkinson, supra note 4, p.24.
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criminal proceeding, be it by a police, prosecution or court, would be
miscarriage of justice, any room for abusive tactics of questioning of suspects
of crime by zealous questioners should be regulated. In this regard, the right
of silence prevents any risk of considerable physical and psychological
pressure being applied to suspected or accused persons to cooperate by
making incriminating statements.

Another justification is the principle of fairness. As Jackson notes, “... it is in
principle unfair to require accused persons to do anything that might
incriminate themselves....”®® So, when a person is required to incriminate
himself by his own mouth, apart from being an intrusion on the individual’s
dignity, it would be against the principle of fairness. The right to silence is
designed to give protection to individuals against improper compulsion by
public authorities. It is not only limited to duress, it is all about fair
procedure.>® Hence, the right gives protection to witnesses and suspected or
accused persons against any improper compulsion by authorities thereby
contributing to the avoidance of miscarriages of justice. The other
justification is related to burden of proof in criminal proceedings. The right
not to incriminate one’s self, through exercising one’s right of silence,

presupposes that the prosecution in a criminal proceeding must prove the case

% Jackson, J., ‘Re-conceptualizing the Right of Silence as an Effective Fair Trial Standard’,
International and Comparative Law Quarterly, Vol.58, pp.835-861, 2009, p.842, retrieved
from<http://www.cslr.org.uk/index.php?option=com_journal&task=article&mode=pdf&form
at=raw&id=60> [Accessed on 19 May, 2012]. [Hereinafter Jackson].

% Trechsel, supra note 5, p.348.
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against the accused without resorting to evidence obtained through methods
of coercion or oppression.® In this sense, as noted previously, the right of
silence is closely linked to the presumption of innocence.

The right is also justified on the basis of respect for the autonomy or free will
of an individual. Pretty well, “[t]he right not to incriminate oneself is
primarily concerned ...with respecting the will of an accused person to
remain silent.”*® And so, individuals should be granted the freedom to choose
whether to speak or not in criminal proceedings. That is, “...any positive
participation by the accused in the criminal process must be on a voluntary
basis.”® However, most of the time, “...persons facing criminal allegations
are placed in a position where their freedom to choose whether to speak or not
is extremely limited, all the more so when they are being questioned by the
police in custody.”®® As a result, there would obviously be a difficulty in
determining whether participation is made on the basis of voluntariness or
not.

1.1.6. Limitations and Applications

Even though the right of silence can be justified for the above reasons, it
operates within a set of limitations. The right suffers from the following
strong criticisms. Jeremy Bentham stalwartly argued that the right of silence

is only advantageous to suspects who are factually guilty while he claimed

57 Jackson, supra note 55.

%8 Trechsel, supra note 5, p.348.
%9 Jackson, supra note 55.

80 Ibid.



The Right of Silence and Privilege against Self-Incrimination 356

that innocent suspects do not exercise the right for a suspect can only gain
advantage from the right if he exercises it.%! He argued that “[i]Jnnocence [sic]
claims the right of speaking, as guilt invokes the privilege of silence.”®? But,
Bentham’s idea is opposed by proponents of the right who have typically
argued that “... it provides a safe haven for some innocent suspects, who
would otherwise make false confessions.”®® There are also some proponents
who hold that the right protects the interests of both factually guilty and
innocent persons by protecting social interests other than accurate
adjudication, such as rights to privacy and not to be subject to oppressive and
abusive powers of public authorities.®* Some people also argue that .. .there
is no value in protecting a guilty person from self-incrimination.”®
Nevertheless, as discussed above, since the right of silence prevents undue
intrusion of government on one’s personal autonomy—despite the fact that
one may be factually guilty or innocent—any attempt of overstating or
undermining the value of the right to such categories of suspects seems

implausible.

61 Seidmann, D., ‘The Effects of a Right to Silence’, The Review of Economic Studies, Vol.
72, No. 2, pp. 593-614, 2005, p.593, retrieved from <http://www.jstor.org/stable/3700664>
[Accessed on 20 May, 2012]. [Hereinafter Seidmann].

%2 Supra note 21.

83 Seidmann, supra note 61, p.594.

% Ibid.

8 Jackson, supra note 55, p.843.
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Some critics against the right also indicate that “...it reduces the aggregate
conviction rate by offering criminals a better alternative than confession.”®®
This argument is justified on the premise that the right of silence does not
encourage confession. Much sturdily, such critics have argued that “... a
significant proportion of those who currently evade conviction by exercising
the right would confess and then be convicted if the right were abolished.”®’

However, there is no strong empirical evidence that shows “...reliance on the

right to silence increases the chance of acquittal.”%®

Instead, “[t]he right to silence provides a safeguard for the vulnerable
suspects against police misconduct as well as wrongful conviction.”®® An
argument to support this assertion is that people of different backgrounds,
having difficulty in understanding of a certain language or culture, may use
their right to silence as an important protection against being misunderstood
or misrepresented.’® Thus, the right of silence may avoid an innocent person’s
conviction rather than solely increasing the acquittal of guilty suspects. Critics
of the right to silence have further argued that ... it impedes truth-seeking to
the exclusive benefit of criminals....”” In this sense, the right is seen as an

unnecessary barrier to the findings of truth in criminal proceedings. That is

8 Seidmann, supra note 61, p.607.
67 |d, p.594.

% Supra note 21.

% Nyeap, supra note 6, pp.1-2.

0 Supra note 21.

1 Seidmann, supra note 61, p.607.
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because it prevents law enforcement officers and courts or juries from using
potentially informative evidence that could have been important to determine
a given case earlier thereby promoting efficiency in administration of criminal

justice.

The practical application of the right of silence greatly varies from
jurisdiction to jurisdiction notwithstanding the right is recognized in both
common law adversarial and continental inquisitorial systems. There is even a
difference in the application of the right among common law countries. For
instance, in England, though a suspected person has the right to be informed
about his right to remain silent’?, the court or the jury can draw an adverse
inference from the suspect’s silence.”® In England, several legislations
provide for permissive adverse inference from an accused’s silence. For
example, the Criminal Justice and Public Order Act of 1994 provides that
“...a court may draw adverse inference from a failure to mention any fact
relied on in a defence, if that matter could reasonably have been mentioned to
the investigating police officer.”’* Art.3 of the Criminal Evidence Order of
1988 also allows courts or juries, in determining whether an accused is guilty

of a crime charged or not, to draw negative/adverse inferences from the

2 Trechsel, supra note 5, pp.357-58.

73 Seidmann, supra note 61, pp.594-96.

4 Lambert, R., ‘The Right to Silence: Exceptions Relevant to a Criminal Practitioner’, 2010,
p.13, retrieved from <
http://www.criminalcle.net.au/attachments/Right To_Silence paper.pdf > [Accessed on 20
May, 2012].
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silence of the accused.™ Thus, in England, remaining silent may entail

conviction upon adverse inference by a court or jury.

In the USA, under the Fifth Amendment to the Constitution, the Miranda
warnings,’® among which the right of silence is one type, are strictly required
to be given to every criminal suspect prior to interrogation.”” As a result,
police is obligated to inform suspects that they are entitled to the right to
remain silent. In the USA, “[b]ecause interrogation of a suspect carries with it
a risk of coercion; confessions obtained by police are subject to constitutional
attack under the Self-Incrimination Clause of the Fifth Amendment.””® To
avoid such a risk of coercion, suspects are guaranteed with legal
counsel/attorney, which is also one of the Miranda rights.

However, the right to remain silent may exceptionally and “legitimately”

be violated for reason of “public safety”. In New York v. Quarles (1984)

S Trechsel, supra note 5, pp.356-57.

6 Carmen, R., Criminal procedure: Law and Practice, 7" ed., Thomson Wadsworth,
Belmont, USA, 2007, p.399. Miranda rights are well known in the U.S. legal system. These
are rights that law enforcement officers must inform to suspects whenever there are
interrogations. They must warn the suspects before any interrogation saying as follows: (1)
you have a right to remain silent; (2) Anything you say can be used against you in a court of
law;(3) You have a right to the presence of an attorney; (4) if you cannot afford an attorney,
one will be appointed for you prior to questioning; (5) you may terminate this interview at
any time (Ibid).

" Bradley, C., Criminal Procedure: A Worldwide Study, 2" ed., Carolina Academic Press,
Durham, North Carolina, USA, 2007, p.533 [Hereinafter Bradley].

8 Scheb,J. and Scheb 11, J., Criminal Procedure, 4™ ed., Thomson Wadsworth, Belmont,
USA, 2006, p.91.
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case’®, a rape suspect, who was believed to be armed, was caught and asked
by police to tell where he put the gun. The gun was finally found. The police
asked the suspect without telling his right of silence. Both the statement of the
suspect and the gun were admissible before the court though the suspect was
not informed of his right of silence. The court, in accepting the statement of
the suspect and the gun, stated that there is a “public safety” exception to

Miranda rights in case of weapons or destructive devices.®°

A suspected or accused person is not entitled to invoke his right of silence
once he has waived it. In this respect, a suspected or accused person does not
necessarily need to sign a written waiver and does not even need to
specifically state that he wishes to waive. Thus, unless a suspected person
expressly states that he wants to remain silent, merely answering of police
questions after being informed of his right of silence is a sufficient warning of
right of silence.8! But, in the USA, courts or juries are prohibited from
adversely inferring from an accused’s silence.® Particularly, the prosecution’s
attempt to comment on the defendant’s silence or testimony is strictly

evaluated and then prohibited if that would mislead the juries and is found

79 Bradley, supra note 77, p.535.

8 Ibid.

81 |bid.

82 Dijkhorst, supra note 14, p.12. Accordingly, “[t]he prosecution must prove all the essential
elements of the crime. The accused may remain silent and offer no defense, relying wholly on
the presumption of innocence for acquittal. No adverse inference of guilt may be drawn from
his failure to testify... neither the judge nor the prosecutor may comment on such failure”

(Ibid).
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violating an accused’s Fifth guarantees of right of silence and the privilege
against self-incrimination.®

In France, in contrast, during a preliminary investigation, the police may
question suspected persons but there are no formal rules governing
questioning at this stage.®* As a result, the right to silence appears to be not
well protected during police interrogation at such early stage. Moreover,
though a suspected or accused person has the right to remain silent, adverse

inference from silence is permissible.®

In connection to permissible adverse inferences, some argue that “...any
inferences from silence operate as a means of compulsion, shifting the burden
of proof from prosecution to the accused.”® Indeed, the right of silence would
be useless if adverse inference is permitted. If there is permission of adverse
inference from one’s silence, the law cannot grant a right of silence rather
penalizes a person who chooses to exercise it.

1.2. The Privilege against Self-Incrimination
1.2.1. Definition and Nature
The privilege against self-incrimination is “...the right not to be compelled to

incriminate oneself, to be protected against any pressure to make a statement

8 Ruebner, R., lllinois Criminal Procedure, 4th ed., Matthew Bender, USA, 2004, pp.193-
202.

8 Bradley, supra note 77, pp.216-17.

8 Dijkhorst, supra note 14, p.22.

8 Skinnider and Gordon, supra note 15, p.4.
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[or produce document].”®” The term “privilege against self-incrimination”
«...refers to the situation of someone who enjoys enhanced protection.”® So,
this privilege gives individuals immunity against any self-incriminatory
statements or evidences which could subject them to criminal prosecution.
Literally, “[s]elf-incrimination means subjecting oneself to criminal
prosecution.”® Simply stated, the privilege against self-incrimination is “...an
immunity against compulsion to give evidence or to supply information that
would tend to prove one’s own guilt.”® Does the privilege protect individuals
from direct incrimination only or it also protects from indirect incrimination?
Unsurprisingly, “[t]he privilege against self-incrimination protects not only
from direct incrimination, but also from making a disclosure that may lead
indirectly to incrimination or to the discovery of other evidence of an
incriminating nature.”®* Generally speaking, the privilege against self-
incrimination can be described as a guarantee that no person "shall be
compelled in any criminal case to be a witness against himself."% So, the
privilege is an essential right that protects one from incriminating himself by

being forced to be a witness to testify against himself.

8 Trechsel, supra note 5.

% bid.

8 Hails, supra note 8, p.93.

% Atkinson, supra note 3.

% Ibid.

92 Langbein, J., ‘The Historical Origins of the Privilege Against Self-Incrimination at
Common Law’, Michigan Law Review, Vol. 92, pp. 1047-1085 , 1994, p.1047, retrieved from
<http://digitalcommons.law.yale.edu/fss_papers/550 > [Accessed on 20 May, 2012].
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Are the right to silence and the privilege against self-incrimination one and
the same thing? Earlier in this article, it has been noted that the right of
silence is not a single right but the one that is composed of several
immunities. There is similarity between the two rights since the right of
silence is aimed at, inter alia, avoiding of self-incrimination. Yet, “...the
privilege against self-incrimination and the right to silence are not co-
extensive...the privilege [against self-incrimination] protects the right of
witnesses not to incriminate themselves, not their right to remain silent.”%
One notable difference between the two rights is also that “... [t]he right to
silence is narrower in that it refers to acoustic communication alone, the right
not to speak. [But], [t]he privilege [against self-incrimination] clearly
[includes] further in that it is not limited to verbal expression. ...it also
protects against pressure to produce documents.”®* However, as mentioned
above, the right of silence may also protect one against the pressure to
produce documents, particularly if one is required to testify about the content
and nature of the document which could subject him to self-incrimination.
More precisely, the privilege against self-incrimination can be defined as the
“...right not to be obliged to produce evidence against oneself, [thus the
privilege against self-incrimination is] ...the broader right encompassing the

right to silence.”® Regarding their area of interface, albeit blurred, “[t]he

9 Atkinson, supra note 3.
% Trechsel, supra note 5, p.342.
% Ibid.
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right of silence is closely related to the privilege against self-incrimination—
the latter concerns the threat of coercion in order to make an accused yield
certain information, whereas the former concerns the drawing of adverse
inferences when an accused fails to testify or to answer questions....”%

The privilege against self-incrimination, currently, embodies the nature of
human rights. In modern democratic societies, it has come to be considered as
a significant factor in the protection of individual liberties. To further
illustrate, “[t]he privilege [against self-incrimination] in its modern form is in
the nature of a human right, designed to protect individuals from oppressive
methods of obtaining evidence of their guilt for use against them.”® As a
result, “...it is now considered as not merely a rule of evidence but rather as a

substantive right.”% Thus, the privilege against self-incrimination is one of

the substantive rights in the field of human rights law.

1.2.2. Origin and Historical Development

Like the right of silence, there is uncertainty about the historical origin of the
privilege against self-incrimination. Some scholars maintain that the privilege
against self-incrimination can be traced back to Talmudic law. In ancient

Talmudic or Judaic law, there was a maxim, having relevance to the privilege

% Ashworth, A. ‘Self-incrimination in European Human Rights Law—a Pregnant
Pragmatism?’, 2008, p.754, retrieved from <http://www.nylslawreview.com/wordpress/wp-
content/uploads/2012/02/Findley-article.pdf> [Accessed on 17 May, 2012]. [Hereinafter
Ashworth].

9 Atkinson, supra note 3.

% bid.
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against self-incrimination, that “a man cannot represent himself as guilty, or
as a transgressor....”%° But, some people claim that tracing the modern
guarantee of the privilege against self-incrimination back to such ancient time
is difficult. Much literature rather agrees that the privilege, having its origin in
the common law, can clearly be traced back to the beginning of the second
half of the 17" century, specifically in 1641, when the Star Chamber and
High Commission in England were abolished and the courts’ ex officio oath
procedure was prohibited.!® By the second half of the seventeenth century,
the privilege was well established at common law, which affirmed the
principle nemo tenetur accusare seipsum —Latin to mean “no man is bound
to accuse himself.”*%! Currently, as pointed out before, the privilege against
self-incrimination is often referred to as a substantive right and is recognized
under international and regional human rights instruments.

1.2.3. Privilege against Self-Incrimination in Adversarial and
Inquisitorial Systems

As has been discussed, unlike in an inquisitorial system, a suspect or an
accused has no obligation to cooperate in evidence gathering/investigation in

3

adversarial system. In an adversarial system, “...truth is found by contest

% Ciardiello, D., ‘Seeking Refuge in the Fifth Amendment: The Applicability of the Privilege
Against Self-Incrimination to Individuals who Risk Incrimination Outside the United States’,
Fordham International Law Journal, Vol. 15, No. 3, pp.722-70, 1991, pp.724-25, retrieved
from < http://ir.lawnet.fordham.edu/ilj > [Accessed on 23 May, 2012].

100 Trechsel, supra note 5.

101 Atkinson, supra note 3, p.9.
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rather than cooperation between the suspect and the prosecution.”%2

Cooperation between prosecution and suspect or accused is in theory
unknown to an adversarial procedure. In essence, adversarial system is
“...reluctant to allow one party to use its adversary as a source of evidence, as
this would disturb the balance and theoretical equality between the parties.”*%
As a result, a suspect or an accused cannot be compelled in any way to testify
against himself in a way that would potentially incriminate himself and thus it
is the government/prosecution that has always the burden of proof. However,
in an inquisitorial system a suspect or an accused can be compelled to give a
statement that might incriminate himself.1% Moreover, “...the adversarial
system places greater emphasis on the process than on simple truth-
finding.”1% Justice is done when there is procedural fairness. Therefore, any
evidence obtained through improper means, like through compulsion, is
susceptible to exclusion. Hence, self incriminatory evidence of a suspect or an
accused person given under pressure/compulsion is most of the time

intolerable. Nevertheless, in an inquisitorial system, justice can be done even

102 Ringnalda, A., ‘Inquisitorial or adversarial? The role of the Scottish Prosecutor and
Special Defenses’, Utrecht Law Review, Vol. 6, No. 1, pp.119-1140, 2010, p.136, retrieved
from < http://www.utrechtlawreview.org/> [Accessed on 14 May, 2012].

103 1d, p.120.

1%4Acharya, supra note 27, p.25.

15 Findley, K., ‘Adversarial Inquisitions: Rethinking the Search for the Truth’, New York
Law School Law Review, Vol. 56, pp.911-41, 2011/12, p.929, retrieved from
<http://www.nylslawreview.com/wordpress/wp-content/uploads/2012/02/Findley-article.pdf>
[Accessed on 23 May, 2012].
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by compelling a suspect or an accused so long as the truth can be ascertained
in that way.

In a nutshell, the adversarial system places emphasis on the individual
rights of a suspect or an accused, whereas the inquisitorial system places the
rights of a suspect or an accused secondary to the search for truth.1%
Consequently, an individual’s right to the privilege against self-incrimination
may be violated in an inquisitorial system while that does not work in an

adversarial system.

1.2.4. Scope and Related Rights

The points to be said in relation to the scope and cognate rights to the
privilege against self-incrimination are very similar to that of the right of
silence discussed at length so far. For this reason, opening a wide discussion
here on the scope and cognate rights to the privilege against self-incrimination
would be repetition of what has been said. Thus, the author would like to
remind readers to apply the scope and related rights to the right of silence,
discussed previously, to the privilege against self-incrimination mutatis
mutandis. For emphasis, however, some points about the scope and related
rights to the privilege against self-incrimination follow: Like the right of
silence, the privilege against self-incrimination is limited to the context of

criminal proceedings. It does not apply outside of criminal proceedings as it is

106 Sypra note 26.
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self-evident from the term “self-incrimination”.%’ It does not prohibit the use
of compulsory questioning powers in the course of non-criminal proceedings.
However, the privilege may exist even in non-criminal proceedings whenever
a circumstance seems to give rise to self-incrimination in any future criminal
proceedings. The privilege “... enables a defendant to refuse to testify at a
criminal trial and privileges him not to answer official questions put to him in
any other proceeding, civil or criminal, formal or informal, where the answers
might incriminate him in future criminal proceedings.”®® The further point
that needs to be mentioned is that the privilege against self-incrimination is
usually limited to oral or testimonial evidence as opposed to real or physical
109

evidence.

The right not to incriminate oneself is primarily concerned...with
respecting the will of an accused person to remain silent. As
commonly understood .... it does not extend to the use in criminal
proceedings of material which may be obtained from the accused
through the use of compulsory powers but which has an existence
independent of the will of the suspect such as, inter alia, documents
acquired pursuant to a warrant, breath, blood and urine samples
and bodily tissue for the purpose of DNA testing.%

The reference, in the above quotation, to materials that have an existence

“independent of the will of the suspect” suggests evidence that can be found

197 Trechsel, supra note 5, p.349.
108 Sypra note 7.

109 Ashworth, supra note 96, p.758.
110 14, pp.758-59.
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without the cooperation of a suspect. What is protected by the privilege
against self-incrimination is compulsory securing of those evidences that
require the cooperation of the suspect. Hence, the privilege against self-
incrimination should be seen as applying to “...a certain means of obtaining
information, a means that requires co-operation, and not to a particular type of
information—answers to questions as opposed to physical material.”*!! From
this view, since bodily samples can be obtained without the cooperation of the
individual, i.e., by using force to take them, they can therefore be
differentiated from attempts to force someone to speak or to hand over
documents. However, some documents such as diaries, though materially
exist independent of a suspect, are protected by the privilege against self-
incrimination since they contain statements which could incriminate a person

who wrote them.12

The privilege against self-incrimination is also limited to a person required to
testify or speak. That is to say, “[i]t applies only to statements that would
result in criminal liability for the person making them and cannot be used to

refuse to give answers [or testify] that would incriminate a friend.”*3

111 1d, p.759; generally, a suspected or accused person is protected by the privilege against
self-incrimination for testimonial evidence and thus cannot refuse to cooperate in obtaining
non-testimonial evidence even though it may be incriminating.

112 Hails, supra note 8, p.93.

113 1bid.
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A suspected or accused person is not entitled to invoke his right of privilege
against self-incrimination once he has waived it. As a general rule, a suspect
or an accused can waive any of his rights under the privilege against self-
incrimination. The waiver, however, “...must be voluntary and informed in
order to be considered effective.”*'* Based on the waiver, the prosecution can
use the suspect’s or the accused’s admissions to discredit his testimony and
other evidence contradicting those admissions so long as the suspect or

accused waived, without any compulsion, knowingly and voluntarily.*®

With regard to those rights that are related to the privilege against self-
incrimination, the rights that are closely related to the right of silence,
highlighted previously, are also similarly linked to the privilege against self-
incrimination. Therefore, the right not to incriminate oneself is closely linked
to the presumption of innocence, free will of individuals, freedom of
expression, liberty, privacy, etc. As noted above, the privilege against self-
incrimination, apart from being one type of substantive human right, gives
safeguards to many other rights of individuals whenever they are confronted
with public authorities.

1.2.5. Justifications

A number of different rationales —both historical and modern —can justify

the privilege against self-incrimination. Many, if not all, of the rationales for

114 Stein, supra note 36, p.18.
115 | bid.
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the right to silence can justify the privilege against self-incrimination.
Generally, the rationales that have most often been put forward for the
privilege against self-incrimination can be divided into two main categories
—systemic and individual. While systemic rationales “...are related to the
criminal justice system and view the privilege as a means of achieving goals
within that system, rather than as an end in itself, [ individual rationales,]
which are based on notions of human rights and respect for human dignity

and individuality, are concerned with the privilege’s intrinsic value.”*®

One of the commonly accepted systemic rationales for the privilege is to curb
state power. That is because, “[t]he right against self-incrimination forbids the
government from compelling any person to give testimonial evidence that
would likely incriminate him during a subsequent criminal case.”*'” Thus, the
privilege enables individuals to protect themselves against oppressive
governmental power by refusing to testify or to answer official questions
where that might incriminate themselves in future criminal proceedings.
Another systemic rationale is to prevent conviction founded on a false
confession. Basically, “[t]his rationale is related to the principle that evidence
of a confession is inadmissible unless it can be shown that the confession was

made voluntarily. It is based on the premise that a confession made under

116 Atkinson, supra note 3, p.23.
117 Sypra note 7.
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duress is likely to be unreliable.”'® So, the privilege against self-
incrimination —by forbidding public authorities from compelling an
individual to confess or testify against himself —is used to avoid a false

confession which is mostly a basis for conviction.

An added systemic rationale that justifies the privilege against self-
incrimination is to protect the quality of evidence as well as the integrity or
credibility of the judiciary.

...someone who is compelled to give self-incriminating evidence is
likely to be tempted to lie in order to protect his or her own
interests...without the privilege, there would therefore be a risk that
unreliable evidence would adversely affect the ability of a court or
jury to determine the facts of a particular case and that the
credibility of the trial system would be compromised.*®

Consequently, the privilege against self-incrimination is necessary to ensure
the reliability of evidence during criminal verdicts thereby protecting the
reputation of the court system.

The second category of rationales is related to individual rationales. These
categories of rationales are the privilege’s intrinsic values that are based on
notions of human rights and respect for human dignity. Generally, each of

these rationales “...underpins the concept of the privilege against self

118 Atkinson, supra note 3, p.25.
19 14, p.27.
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incrimination as a human right rather than as merely a rule of evidence.”?°

One such rationale is to protect human dignity and privacy. In dealing with
the dignity of an individual, “...the desire to protect the human dignity of an
accused person is a separate and important justification for the privilege, since
it ensures that the prosecution must treat the accused as an innocent human
being whose rights must be respected.”*?! Kessel, in connection with this, has
shown that “...[tJo leave a person with no way out-to force him to inflict

injury upon himself, to be an instrument of his own destruction-is cruel.” 1??

[13

A propos the privacy aspect, it can be argued that “...compelled self-
incrimination constitutes a serious intrusion into the right of privacy of an
individual who is required to provide information.”'?® Innately, “...freedom
rests upon a fundamental right to privacy and human dignity. Central
to...conception of privacy is the need for men and women to be custodians of
their own consciences, thoughts, feelings, and sensations.”*?* In view of that,

forcing one to reveal these things, making him confess without his consent,

120 1d, p.30.

121 1bid.

122 Kessel, G., ‘Prosecutorial Discovery and the Privilege against Self-incrimination:
Accommodation or Capitulation,” Hastings Constitutional Law Quarterly, VVol.4, pp.855-900,
1962, p.875, retrieved from
<http://hastingsconlawquarterly.org/archives/V4/14/van_kessel.pdf> [Accessed on 23 May,
2012].

123 Atkinson, supra note 3, p.30.

124 The Privilege against Self-Incrimination,

retrieved from <http://legaldictionary.thefreedictionary.com/Self-Incrimination > [Accessed
on 19 May, 2012].
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deprives him of the things that make him individual.*® It is patent that almost
all the justifications for the right of silence can be applicable to the privilege
against self-incrimination. So, those justifications related to the autonomy of
an individual, presumption of innocence and burden of proof can also be
justifications for the privilege against self-incrimination.

1.2.6. Limitations and Applications

Despite the above justifications and its widespread acceptance, the privilege
against self-incrimination suffers from some criticisms. One of the limitations
is it frustrates the truth-seeking functions of the trial by giving shelter to the
guilty.*?® Hence, it has been strongly criticized for entailing the loss of the
most reliable evidence, perhaps the only available evidence, of guilt. The
following quotation helps elaborate this point.

The privilege has been subject to the criticism that it has the
capacity to defeat the purpose of the criminal justice system by
denying it access to a valuable source of cogent evidence about the
commission of an offence. An individual who has committed an
offence will be uniquely placed because of his or her knowledge of
events. This is particularly so in relation to offences which occur in

125 | bid.

126 Green , M., ‘The Paradox of Auxiliary Rights: The Privilege against Self-incrimination
and the Right to Keep and Bear Arms’, Duke Law Journal, Vol.52, pp.114-78, 2002, pp.143-
44, retrieved from <http://www.flpdinsyria.com/docs/human.pdf> [Accessed on 23 May,
2012].
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private and which may leave little or no tangible trace of their
occurrence.'?’

The privilege against self-incrimination may also be criticized for giving
priority to offenders over victims of crime. Victims of crime may perceive
that where an offence has been committed that has resulted in harm to them,
the rights of the perpetrator are given priority over them.!?® Thus, the
privilege against self-incrimination may come to have negative effect on

victims’ rights at least in the perception of the victims concerned.

One question that may arise at this juncture is regarding the application of the
privilege against self-incrimination, within such limitations, in different
countries. Is the privilege subject to exceptions? On the whole, the privilege
against self-incrimination has relatively better applicability in adversarial
(common law) countries than in inquisitorial (civil law) countries. This is
because in adversarial common law countries, a suspect or an accused cannot
be forced to assist the prosecution in proving his case against himself by
providing testimonial evidence either at the investigation stage or at the trial.

Needless to state, it is the prosecution alone that should prove the case beyond

121 Atkinson, supra note 3, pp.31-32. Consequently, the privilege against self-incrimination
has been criticized for its negative effect on the prosecution’s ability to collect evidence
which ultimately produces an adverse impact on the criminal justice system.

128 1d, p.32. It is argued that “...it is extremely hard to see how the state can justify giving
priority to the interests of guilty suspects over those of their victims. From the perspective of
the victim there is a double wrong perpetrated if the state refuses to vindicate the victim by
placing evidential pressure on the offender to admit the offence” (Ibid).



The Right of Silence and Privilege against Self-Incrimination 376

a reasonable doubt. However, in inquisitorial civil law countries, as has been
described above, a suspect or an accused should cooperate and thus can be
forced to testify against himself. Is the privilege against self-incrimination an
absolute right or is it subject to certain qualifications in order to provide
balance between individual rights and public interest? Whether it is in
adversarial or inquisitorial system, there are always competing interests in
criminal proceedings between individual rights and public interest. Most of
the time, where the public interest by far outweighs the individual right of the
privilege against self-incrimination, the privilege may be subjected to
limitation/qualification. It may, therefore, be “...in the overall public interest
for an investigator to be able to compel an individual who might have relevant
information ... to disclose that information, even though, by so doing, the
individual might incriminate himself or herself....”*?° Qualifications to the
privilege against self-incrimination may be justified where there is an
immediate need for information to avoid risks such as danger to human life,
serious danger to human health, generally where there is a compelling
circumstance that the information is necessary to prevent further harm from

occurring.t*°

However, any interference with the privilege against self-incrimination must

always be strongly justified. It is generally agreed that “...the privilege

129 |d, p.50.
130 |d, p.54.
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against self-incrimination is a substantive human right. Governments should
be extremely cautious about removing or tampering with a human right, in
whatever context that might occur.”**! For instance, the privilege cannot be
violated for a justification that it hinders truth-finding or investigation. That
IS, “[t]he fact that a body is charged with the obligation to investigate
potential offences, and that investigation may be hampered by reliance on the
privilege against self-incrimination, cannot and should not, justify the
abrogation of that privilege.”**? Therefore, “[w]hilst it is important that the
public interest issue be appropriately recognized and addressed, the rights of
the individual should not be unnecessarily minimized, diminished or

(13

displaced.”?® It is when “...general public interest ... [is] to justify a
conclusion that the public interest in determining the truth of the alleged
conduct outweighs the individual’s privilege against self-incrimination” that it
can be violated or limited.*3* Thus, for the purpose of protecting or advancing
public interest, a suspect or an accused may be compelled in case he has
relevant information even though, by so doing, he might incriminate himself.
However, a suspect or an accused cannot in any way be tortured. Compulsion

is allowed as long as it is short of torture. This is because freedom from

131 |d, p.50.
132 |pid.
133 |pid.
134 |pid.
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torture is absolute right and thus nothing can justify it.®*> Consequently,
though countries may compel suspected or accused persons to testify against
themselves during criminal proceeding for public interest, torture cannot and
should not in any way be administered.

2. Right of Silence and Privilege against Self-Incrimination in

Major Human Rights Instruments

In this section, the author provides information about the

place/recognition of the right of silence and the privilege against self-
incrimination at the international and regional arenas by having a look at the
Universal Declaration of Human Rights (UDHR), the International Covenant
on Civil and Political Rights (ICCPR) and African Charter on Human and
Peoples' Rights (ACHPR).
2.1. Right of Silence and Privilege against Self-incrimination under
UDHR
The right to remain silent, though not expressly mentioned under the UDHR,
can arguably be considered to be one of the rights of a suspect or an accused
during criminal proceedings. UDHR, in Art.10, provides for the protection of
an accused's right to fair trial during criminal proceedings. That is, it protects
the right to a fair trial of an accused. The right to fair trial has become legally

135 Chapter 4: Rights of the Suspect and the Accused retrieved from
<http://www.usip.org/filessMC2/MC2-7-Ch4.pdf> [Accessed on 14 May, 2012].
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binding on all states as part of customary international law.**® The right has
actually found recognition in numerous international human rights
instruments. It is an important right “... to preserving the suspect's physical
and mental integrity not only during investigation, but also to enable the
accused to benefit, to the fullest extent possible, from the fair trial rights
guaranteed at the trial, if he is charged with the offence for which he is being
investigated.”**” Without a shred of doubt, the right to remain silent is the
most important right in ensuring the right to fair trial. In general, “[s]ilence
and self-incrimination rights before trial are intimately bound up with the
right to a fair trial and difficult to separate from the perspective of the accused
at trial.”1%

It can also be argued that the right of silence under UDHR is protected as part
of presumption of innocence. UDHR, in Art.11 (1), states “[e]veryone
charged with a penal offence has the right to be presumed innocent until
proved guilty according to law in a public trial at which he has had all the
guarantees necessary for his defence.” By virtue of this provision, guilt cannot
be presumed before the prosecution proves a charge beyond reasonable doubt

and this principle applies until the judgment is made final. One of the ways in

136 Jegede, S., “Right to a Fair Trial in International Criminal Law” retrieved from
<http://www.nigerianlawguru.com/articles/international%20law/RIGHT%20T0%20A%20F
AIR%20TRIAL%20IN%20INTERNATIONAL%20CRIMINAL %20LAW.pdf> [Accessed
on 14 May, 2012]. [Hereinafter Jegede].
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which presumption of innocence can be protected is by proscribing the
drawing of adverse inference from a suspect’s or accused’s silence. The right
to silence, in avoiding any implied guilt, gives protection against adverse
inferences from one’s silence. That is, it is the right not to confess guilt. In
this sense, the right of silence can be understood as implicitly protected under
UDHR as part of presumption of innocence.

The privilege against self-incrimination, like the right of silence, is not
explicitly provided for under UDHR. Nevertheless, the right not to be
compelled to testify against oneself and not to confess guilt (the privilege
against self-incrimination) seems to be an implicitly recognized guarantee as
it is part of the right to fair trial set out in Art.10 of the Declaration.'®® The
privilege against self-incrimination is also implied under Art.5 of the
Declaration. This provision reads as: “No one shall be subjected to torture or
to cruel, inhuman or degrading treatment or punishment.” It is generally
agreed that torture is not necessarily limited to physical acts or sufferings.
Any form of compulsion or coercion, be it physical or mental, may constitute
torture. It follows that the violation of the right not to be compelled to testify
against oneself (the privilege against self-incrimination) would possibly be a
violation of Art.5 of UDHR. This is because any form of compulsion, like

through requiring a suspect or an accused to cooperate during interrogation or

139 Sypra note 135.
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trial, can constitute a form of direct pressure or coercion and thus would be
violation of the Declaration.

More to the point, “[a]s well as being related to the presumption of innocence,
the right to silence and freedom from self-incrimination are also related to the
right to freedom from coercion, torture, or cruel, inhuman or degrading
treatment...because the freedom from self-incrimination and the right to
silence prohibit the use of these techniques to compel testimony.” *° For
instance, an actual or a threat of adverse inferences being drawn against a
suspect or an accused for remaining silent is coercion or compulsion that can
constitute a form of direct pressure exercised against the suspect or accused to
obtain evidence. In such a situation, a suspect or an accused would unfairly be
forced either to testify or, if he chooses to remain silent, he has to risk the
consequences (of adverse inference from his silence), thereby automatically
losing his protection against self-incrimination.'*! Therefore, though the right
of silence and the privilege against self-incrimination are not expressly
provided in the UDHR, they are implicit in the right to fair trial, presumption
of innocence and freedom from torture, cruel, inhuman or degrading
treatment or punishment set out in Arts.10, 11 and 5 of the Declaration
respectively.

2.2. Right of Silence and Privilege against Self-incrimination under
ICCPR

140 | bid.
141 Jegede, supra note 136.
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The right to remain silent is not explicitly guaranteed under ICCPR. The
absence of clearly expressed provision as to the right in this binding
instrument may arise some questions. The obvious questions that may arise
include: Can states, under ICCPR, compel a suspect or an accused to answer
questions during interrogations and testify at trial? Does this mean that if a
suspect or an accused person chooses to remain silent, his silence can be used

against him in the determination of guilt?

To determine the legal status of the right of silence under ICCPR, and state
obligations thereof, it is necessary to look at other rights explicitly described
in the Covenant, namely the right to fair trial, the presumption of innocence
and the right not to be compelled to testify against oneself (privilege against
self-incrimination) which are closely related to the right to remain silent. As
has been discussed above, the right of silence is an essential element of fair
trial, which is stipulated under Art.14 (1) of ICCPR. The right of presumption
of innocence is also clearly enshrined in the Covenant in Art.14 (2). To this
effect, the Covenant has ensured that the prosecution bears the burden of
proof throughout the trial. Intertwined with the presumption of innocence is
the right not to be compelled to testify against oneself or confess guilt, which
is clearly outlined in Art.14 (3) (g) of the Covenant. This provision states that
no one shall be compelled to testify against himself or to confess guilt. Art.7
of this same Covenant has also clearly prohibited torture or cruel, inhumane

or degrading treatment or punishment. As indicated above, violating of the
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right of silence, either by compelling a suspect to speak or by drawing an
adverse inference, is a direct or indirect coercion or compulsion of a suspect
or an accused to testify against himself which ultimately be a violation of
Arts.7 and 14 (1) and (3) (g) of ICCPR specifically.

The Human Rights Committee (HRC) —a treaty body established to monitor
State Parties’ compliance with the ICCPR —in its Concluding Observations
on Romania, stated that statements made by accused persons in violation of
Art.7 of ICCPR should be inadmissible evidences.!*? More interestingly, the
Committee has recommended that states should enact legislation that places
“...the burden on the State to prove that statements made by accused persons
in a criminal case have been given of their free will...”'*® The HRC, in its
General Comment 13, also calls on States Parties to pass legislation to ensure
that evidence obtained by means of methods that compel a suspect or an
accused to confess or to testify against himself or any other form of
compulsion is wholly unacceptable.'** The HRC, in 1995, while reviewing
the fourth periodic report of the United Kingdom (UK), has further indicated
that UK violates the various provisions of Article 14 of ICCPR in allowing

the judges and juries to draw adverse inferences from the silence of a suspect

142 Joseph, S. et al, The International Covenant on Civil and Political Rights: Cases,
Materials and Commentary, 2" ed., Oxford University Press Inc., New York, 2004, p.450
[Hereinafter Joseph et al].
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or an accused.}* The HRC’s comments on the UK have shown that “...a
crucial aspect of one’s right to silence is to be free from adverse inferences
drawn from one’s silence.”'*® This indicates that any measure which may
have the effect of pressuring suspected and accused persons into speaking
against their will violates ICCPR. As a result, the right of silence seems to be
strictly protected under ICCPR.

The privilege against self-incrimination is clearly recognized under ICCPR in
Art.14 (3) (g). This provision forbids the compelling of suspected or accused
persons to testify or confess guilt. Hence, any statements obtained through
any form of compulsion, including torture, are inadmissible and cannot be
used as evidence against the suspect or accused since they violate many
provisions of ICCPR, including the privilege against self-incrimination.

2.3. Right of Silence and Privilege against Self-incrimination under
African Charter on Human and Peoples’ Rights (ACHPR)

Both the right of silence and the privilege against self-incrimination are not
explicitly mentioned under the ACHPR. Yet, it can be convincingly argued
that both rights are implicitly recognized in the Charter. One of the arguments
can be made based on Art. 7 (1) (b) of the Charter which deals with the
principle/right of presumption of innocence. As discussed already at length, it

145 | bid.
146 Joseph et al, supra note 142.
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can be argued that the right of silence and the privilege against self-
incrimination under the charter are implicitly protected as part of presumption
of innocence. Since we have seen previously in detail about how presumption
of innocence is (necessarily) closely related to the right of silence and the
privilege against self-incrimination, it is unnecessary here to spend time to

show the conceptual relationship between such rights.

Another argument for the implicit recognition of the rights under the ACHPR
is based on Art.5 of the Charter which deals with the prohibition of torture,
cruel, inhuman or degrading punishment or treatment. As noted earlier, the
rights of silence and freedom from self-incrimination are closely related to the
right to freedom from torture, or cruel, inhuman or degrading treatment or
punishment and thus the rights prohibit the use of these techniques to compel

testimony. 4

Torture, or cruel, inhuman or degrading treatment or punishment may be
either physical or mental. It does not only involve physical acts. The HRC, in
its General Comment 20, has stated that torture, or cruel, inhuman or
degrading treatment or punishment “...relates not only to acts that cause
physical pain but also to acts that cause mental suffering....”**® It is clear that

compelling a suspect or an accused either to speak or to testify against himself

147 Sypra note 135.
148 | bid.
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would possibly constitute torture, or cruel, inhuman or degrading treatment or
punishment, be it either physical or mental. And in effect, that would be
violation of Art.5 of the ACHPR which deals with the prohibition of torture,
cruel, inhuman or degrading punishment or treatment. Therefore, it can be
safely concluded that the right of silence and the privilege against self-
incrimination, despite the Charter’s silence, are implicitly recognized under
ACHPR.
2. The Right of Silence and Privilege against Self-Incrimination

under the Ethiopian Criminal Justice System

In the previous sections, the right of silence and the privilege against self-

incrimination by having seen the laws and practices of some jurisdictions of
different legal traditions have been discussed. We have also examined that
these rights have received greater emphasis in the different international and
regional human rights instruments especially as essential ingredients of fair
trial in criminal proceedings. Now, an appraisal of the Ethiopian legal
framework with respect to the right of silence and the privilege against self-
incrimination is forwarded.

3.1. The Right of Silence: An Appraisal of the Ethiopian Legal

Framework
In relation to the right of silence, it is important to look first at Art.19 (2) of
the FDRE Constitution. This provision reads: ‘“Persons arrested have the

right to remain silent. Upon arrest, they have the right to be informed
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promptly, in a language they understand, that any statement they make may
be used as evidence against them in court.” That is, the right of an arrested
person to refuse to answer official questions during police interrogations is
clearly accepted. Thus, the right of silence is recognized under the FDRE
Constitution as one type of human right for it is mentioned in the human
rights part of chapter three of the Constitution. However, the above provision
is not clear as to whether or not a police, upon arresting, should give a formal
warning to the arrested person that he has the right to remain silent. The
provision does not clearly provide that the police should tell to the arrested
person his right of silence. It simply seems to impose an obligation on the
police to inform the arrested person about the consequence of any statement
that he might make. In connection with this, the previous sections have shown
that the right of silence extends to the right to be warned.

Since the right to silent [sic] is not necessarily known by every
suspect or accused, it imposes a duty on authorities to give a formal
warning to such persons. The right to silence is one of the Miranda
rights in which a police officer is required that he should tell to a
suspect as he has the right to remain silent and as anything that the
suspect says could be used against him in a court of law.'4°

So, should the Constitution be criticized that it does not explicitly
enshrine a “formal warning” that a police must give to a suspect? The

argument as to “formal warning” that should have been added under

149 Trechsel, supra note 5, p.352.
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Art.19 (2) of the Constitution should be well considered in light of the
comprehensive or general nature of a constitution. One of the basic
features of constitutions is that they are considered to be “general laws as
opposed to detailed ones.”*® That is, constitutions stipulate a little bit of
everything in, inter alia, legal sphere. Hence, it can logically be argued
that Art.19 (2) of the Constitution should be understood as intrinsically
requiring “formal warning” while recognizing the right to remain silent.
The 1961 Ethiopian Criminal Procedure is compatible with the spirit of
the Constitution on this issue. Art.27 (2) of the Criminal Procedure Code
provides that any arrested person “... shall not be compelled to answer
and shall be informed that he has the right not to answer and that any
statement he may make may be used in evidence.” In this provision, the
phrase “shall be informed that he has the right not to answer” can be
interpreted to mean “the right to remain silent”. That is, “the right to
remain silent” is negatively provided as “the right not to answer”.
Therefore, police, in Ethiopia, should tell to arrested persons not only the
consequence of a statement that may be made but also should (first) tell

them as they have the right to remain silent.

Yet another controversial issue in Art.19 (2) of the FDRE Constitution is that

the right to remain silent seems to be limited to arrested persons. There is no

150 Getachew Assefa, Ethiopian Constitutional Law, With Comparative Notes and Materials,
American Bar Association, 321 North Clark Street, Chicago, USA, 2012, p.17.
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counter provision mentioning this same right in Art.20 of the Constitution
which deals with accused persons. Despite the absence of clear provision to
that effect, the right also appears to be exercised by accused persons. One
ground to think in that way is Art.20 (3) of the Constitution which provides
for presumption of innocence. This provision stipulates that “[d]uring
proceedings accused persons have the right to be presumed innocent until
proved guilty according to law and not to be compelled to testify against
themselves.” As has been repeatedly pointed out, presumption of innocence
imposes the burden of proof on the prosecution. Accordingly, the accused
person can remain silent without being required to prove his innocence. Thus,
the right to remain silent can be considered as implicitly recognized in Art.20
(3) of the Constitution as part of presumption of innocence. Of course, the
phrase “not to be compelled to testify against themselves” indisputably shows

that accused persons can also have the right to remain silent.

As indicated in the previous section, the right of silence can also be
considered as implicitly recognized as part of the prohibition of torture, cruel,
inhuman or degrading punishment or treatment which is set out in Art.18 of
the Constitution. The prohibition against cruel, inhuman or degrading
punishment or treatment is one of the very few non-derogable human rights in

the Constitution.’®! The Constitution, in Art.18 (1), provides that “[e]veryone

151 Article 18 is found under rights that cannot be derogated in emergency situations. See
Art.93 (4) (c) of the Constitution.
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has the right to protection against cruel, inhuman or degrading treatment or
punishment.” A cautious reading of this provision reveals that the
Constitution does not use the word “torture”. Does that mean individuals are
not constitutionally protected from torture? For two convincing reasons, the
prohibition of torture can be considered to have been included in the
prohibition of “cruel, inhuman or degrading treatment or punishment”. The
first reason is a fortiori argument. Since acts of cruel, inhuman or degrading
treatment or punishment, all of which are acts less severe in pain than torture,
are prohibited, a fortiori (for a stronger reason) torture should be
prohibited.!®2 The second reason is on the basis of international human rights
instruments to which Ethiopia is a party. Freedom from torture is expressly
guaranteed under Art. 7 of the ICCPR which stipulates that “[n]o one shall be
subjected to torture or to cruel, inhuman or degrading treatment or
punishment.” Torture is also exclusively prohibited by the Convention against
torture and other cruel, inhuman or degrading treatment or punishment
(CAT). Since the interpretation of human rights provisions of the
Constitution, according to Art.13 (2), is required to be conforming to
international human rights instruments ratified by Ethiopia, ICCPR and CAT
should be taken into account in understanding of the constitutional prohibition

of cruel, inhuman or degrading treatment or punishment to include torture.

152 Girmachew Alemu et al, Ethiopian Human Rights Handbook, American Bar Association,
321 North Clark Street, Chicago, USA, 2013, p.61.



Bahir Dar University Journal of Law Vol.4, No.2 (2014) 391

At this juncture, it is necessary to indicate what exactly torture is and what is
its relationship with the right to remain silent in Ethiopia. Since no definition
is provided in the Constitution, it is appropriate to adapt the definition of
torture and the purpose of its prohibition under the CAT for Ethiopia is a
party to the Convention. The Convention, in Art.1 (1), defines torture as ...
any act by which severe pain or suffering, whether physical or mental, is
intentionally inflicted on a person for such purposes as obtaining from him or
a third person information or a confession....” According to this provision, no
one can administer torture for the purpose of obtaining evidence during
criminal proceedings. So, causing any infliction or suffering, whether
physical or psychological, on individuals in gathering evidence during
criminal proceedings is not allowed. Consequently, the right of silence is
highly linked to the prohibition of torture for the former gives protection to
individuals during criminal proceedings against any coercion to make a
statement or provide some information. Having established the legal
recognition of the right of silence in Ethiopia, let us now determine the scope
of the same.

3.1.1. Scope

The scope of the right of silence in Ethiopia, as in many other countries,
seems to be limited only to testimonial evidence. It was previously noted that
many jurisdictions restrict it only to information communicated orally or in

writing. It does not include real or physical evidence like blood test, etc. The
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same seems to hold true in Ethiopia. Art.19 (2) of the FDRE Constitution
provides that arrested persons should be informed about the consequence of
any statement they make. The Constitution talks about statements that may be
made by arrested persons. Accordingly, the type of information that is
protected through the right of silence is of testimonial nature. It does not seem
to include physical evidence. The same is true under Art.27 of the 1961
Ethiopian Criminal Procedure Code. The Criminal procedure Code protects
only testimonial evidence through the right of silence. This is evident from
Art.34 of the Criminal procedure Code which allows for physical examination

such as a blood test.

Art.21 of the Ethiopian Anti- Terrorism Proclamation No.652/2009 has also
provided that police may order a person suspected of acts of terrorism to give
samples such as his fingerprint, photograph, blood, saliva and other body
fluids, for investigation. Moreover, he may order the suspect to undergo a
medical test. The suspect can be compelled to give samples. As a result, in
Ethiopia, the right of silence is limited only to communicative information or
information having testimonial nature. It does not extend to physical or real
evidence that can be found independently of a suspect or an accused

—without the cooperation of a suspect or an accused.

The right of silence is also limited to criminal proceedings. It does not apply

to civil proceedings. The 1960 Ethiopian Civil Code provides that “[w]here a
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person refuses to submit himself to a medical examination not involving any
serious danger for the human body, the court may consider as established the
facts which the examination had the object of ascertaining.”'®® That is, a court
is allowed to draw adverse inference from a person’s silence whenever the
person appears to refuse to supply any information relevant to the
determination of a (civil) case.

3.1.2. Limitations and Applications

One of the limitations of the right of silence in Ethiopia is that the FDRE
Constitution, though it expressly guarantees the right, does not clearly impose
obligation on public authorities to warn a suspect or an accused his right of
silence. For public authorities not to abuse the right, the Constitution had to
make clear that they should tell to persons suspected (or accused) of crime
their right to remain silent. It simply seems to require the authorities to inform
a suspect (or an accused) the consequence of making of statements. In regard
to the right of silence, it is necessary to warn a suspect or an accused not only
the effects of making statements but also it is necessary to warn him that he
has the right to remain silent. As noted beforehand, the right of silence
includes that warning. Without this additional warning, any confession or
admission by a suspect or an accused is likely to be made under compulsion.

Yet, as noted before, based on the general nature of the Constitution, it can be

153 Civil Code of the Empire of Ethiopia, 1960, Art.22, Proc. No. 165/1960, Negarit Gazeta
(Extraordinary Issue), Year 19, No. 2.
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said that the FDRE Constitution, in Art.19 (2), has envisaged the “formal
warning” while recognizing the right to remain silent.

Concerning the application of the right of silence, in the Ethiopian law,
adverse inference from an accused’s silence does not seem allowed in
criminal proceeding. Under Art.140 of the Criminal procedure Code, it is
provided that “[f]ailure to cross-examine on a particular point does not
constitute an admission of the truth of the point by the opposite party.” Thus,
if an accused had not cross-examined the witnesses of the public prosecutor
or remained silent while the public prosecutor examined his witnesses in
chief, no guilt would be inferred. That is, the court is not allowed to draw
adverse inference from the accused’s silence. Furthermore, the Criminal
Procedure Code, in Art.133 (1), stipulates that “[w]here the accused says
nothing in answer to the charge ...a plea of not guilty shall be entered”. Even
after an accused has formally entered a plea of guilty, the court may change
into a plea of not guilty.’® Consequently, no adverse inference from an
accused’s silence is permissible. This is also guaranteed by the FDRE
Constitution. The Constitution, in Art.20 (3), guarantees accused persons that
they have the right to be presumed innocent until proved guilty. This
provision indirectly prohibits the court from inferring guilt from an accused’s
silence. Guilt is established upon the proof of the public prosecutor, not from

the silence of the accused.

154 Criminal Procedure Code of Ethiopia, 1961, Art.135 (1), Proc. N0.185/1961, Negarit
Gazeta, Year 32 [Hereinafter Criminal Procedure Code of Ethiopia] .
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But, what if an accused keeps silent after the public prosecutor proved his
case beyond reasonable doubt or to the extent required? Can the accused be
compelled to speak? In connection to this, the Criminal Procedure Code, in
Art.142 (1), provides that “[w]here the court finds that a case against the
accused has been made out ... it shall call on the accused to enter upon his
defence and shall inform him that he may make a statement in answer to the
charge and may call witnesses in his defence.” As per this provision, an
accused can be required to prove his case only after the public prosecutor had
proved to the extent that the accused has committed or omitted the crime
alleged. Once the public prosecutor had proved to that extent, the court may
order the accused to defend himself. However, still the accused may insist on
to exercise his right to remain silent and thus may not say anything to defend
himself. That can be inferred from the phrase “shall inform him that he may
make a statement in answer to the charge” in the above provision. That is, the
accused cannot be compelled to speak even at this stage. What would be the
consequence of the accused’s failure to speak at this stage of the criminal
proceeding? It is obvious that the court may pass conviction against him.
Then, would that be violation of the right to remain silent? Absolutely not!
That is because the court established guilt of the accused based on the proof
of the public prosecutor. It would have been violation of the right of silence of
the accused had the court established guilt by inferring from the accused’s

silence.
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3.2. Privilege against Self- Incrimination

To start with the FDRE Constitution, the privilege against self-incrimination
is one of the main constitutional rights to be protected during criminal
proceedings. The Constitution, in Art.19 (5), clearly outlaws any evidence
acquired through coercion. This provision provides that “[p]ersons arrested
shall not be compelled to make confessions or admissions which could be
used in evidence against them” and, in showing the fate of evidences of such
type, confirms that “[a]ny evidence obtained under coercion shall not be
admissible.” That is, arrested persons cannot be compelled to testify against
themselves and thus they have the right to the privilege against self-
incrimination.

Accused persons are also constitutionally entitled to the privilege against self-
incrimination. The Constitution, in Art.20 (3), states that ... accused persons
have the right ... not to be compelled to testify against themselves.”
Therefore, the FDRE constitution has recognized the right of suspected and
accused persons to the privilege against self-incrimination. The privilege
against self-incrimination can also be considered as implicitly recognized in
Art.18 of the Constitution for the former is substantially connected to
prohibition against torture and other cruel, inhuman or degrading treatment or
punishment in terms of objective.

The Criminal Procedure Code has also recognized the privilege against self-

incrimination, by default, while recognizing the right of silence as the latter
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protects suspected or accused persons against self-incrimination.
Interestingly, the Criminal Procedure Code gives protection to witnesses
against self-incrimination. The Procedure Code, in Art.30 (1), provides that
any person (witness) coming before an investigating police officer to testify
about an alleged crime “...may refuse to answer any question the answer to
which would have a tendency to expose him to a criminal charge.” What is

the extent of this privilege? This will be discussed in the following section.

3.2.1. Scope

The scope of the privilege against self-incrimination, similar to the right of
silence, seems to be limited only to testimonial evidence. As it has been dealt
with at length thus far in this article, almost all jurisdictions restrict the
privilege against self-incrimination only to testimonial evidence. Since we
have touched upon this issue while dealing with the scope of the right of
silence, it is not necessary here to elaborately discuss the scope of the
privilege against self-incrimination under Ethiopian law. However, to
substantiate the argument that the privilege against self-incrimination does not
include real or physical evidence, let us consider some provisions dealing
with the same. According to Art.34 of the Criminal Procedure Code, an
accused person may be compelled to undergo physical examination such as a
blood test which is physical evidence. The 2009 Ethiopian Anti- Terrorism

Proclamation No0.652, in Art.21, has also provided that police may order a
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person suspected of acts of terrorism to give samples such as his fingerprint,
photograph, blood, saliva and other body fluids and to undergo medical test.

The privilege against self-incrimination also seems to be limited only to
natural persons. It does not seem to extend to juridical persons. The Revised
Federal Ethics and Anti-Corruption Commission Establishment Proclamation
No0.433/2005 provides that “[a]ny investigator who has the power to
investigate corruption offences may require the production or examination of
relevant documents or information from any Federal or Regional Public
Office and Public Enterprise.”*> Such corporate bodies may be mandatorily
required to deliver any relevant document whenever required. Even any
public official or public employee working in such institutions may be
required to produce a document relevant to an alleged corruption offence
though that might be incriminating.'®® As we have seen so far, this is
consistent with the practice of other countries where the privilege against self-
incrimination does not extend to juridical persons.

3.2.2. Limitations and Applications

The FDRE Constitution, in Art.19 (5), clearly proscribes any evidence
acquired through coercion.

15 The Revised Federal Ethics and Anti-Corruption Commission Establishment
Proclamation, 2005, Art.26 (4), N0.433/2005.
156 | bid.
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In this regard, the Criminal Procedure Code has also provided that “[n]o
police officer or person in authority shall offer or use or make or cause to be
offered, made or used any inducement, threat, promise or any other improper
method to any person examined by the police.”*>” Which of these improper
methods of obtaining of evidence is/are likely subject to inadmissibility in
light of Art.19 (5) of the FDRE Constitution? That is, which of these
improper methods is/are considered to be found under coercion within the
meaning of the Constitution? Obviously, any evidence to be gathered under
torture is absolutely prohibited under the Constitution for it is absolute right
even during the time of public emergency.'®® So, every individual is protected
through the privilege against self-incrimination in case of evidence found

under the administration of torture.

There is also a little doubt that with respect to the other improper methods of
evidence gathering such as threat, inducement, or promise, one can be
protected through the privilege against self-incrimination. The words “[a]ny
evidence...” in Art. 19 (5) of the Constitution shows that evidence obtained

through compulsion of ‘any degree of influence’*®® must be excluded from

157 Criminal Procedure Code of Ethiopia, supra note 154, Art.31 (1).

158 Constitution of Federal Democratic Republic of Ethiopia, 1995, Art.93 (4) (C), Federal
Negarit Gazeta, Proc. N0.1/1995, 1%t year, No.1.

159 Coercion under Art.19 (5) of the Constitution can be committed when ‘any degree of
influence’, such as torture, threat or promise, is exerted against a suspect. See generally
Wondwossen Demissie, Ethiopian Criminal Procedure, American Bar Association, 321
North Clark Street, Chicago, USA , 2012, pp.89-126.
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evidence. It follows that since the right to the privilege against self-
incrimination is a firmly guaranteed constitutional right to be protected during
criminal proceedings, any evidence would not be admissible in court unless it

is obtained without any coercion from a person in authority.

However, it may be debatable whether or not there can be an exception to the
privilege against self-incrimination in Ethiopia in case of crimes of terrorism.
The 2009 Ethiopian Anti- Terrorism Proclamation No0.652 provides that
“...intelligence report prepared in relation to terrorism, even if the report does
not disclose the source or the method it was gathered,” shall be admissible in
court.1®® Does this mean that any evidence gathered in whatever method, be it
through torture, threat, promise, inducement or coercion is admissible before
court of law? The admissibility is mandatorily required by the term “shall” in
the proclamation; and thus an accused does not seem to be successful to
challenge the admissibility of any evidences gathered relating to terrorism
cases. However, it can be argued that a suspect or an accused is always
constitutionally entitled to the privilege against self-incrimination even in
case of crimes of terrorism. In accordance with sub-Articles 2 and 5 of Article
19 and sub-Article 3 of Article 20 of the Constitution, if a forced confession
or admission happens, the immediate effect of such compulsion, as provided
in Article 19 (5) of the Constitution, is the inadmissibility of the evidence so

obtained. As noted before, the Constitution, in Art.19, makes no exception to

160 Ethiopian Anti- Terrorism Proclamation, 2009, Art.23 (1), N0.652/2009.
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the exclusion or inadmissibility of evidence obtained through coercion
notwithstanding that public safety or interest may so require. In that sense, the
Anti- Terrorism Proclamation is unconstitutional when it appears to allow

evidence obtained through whatever method to be admissible.

Finally, the type of system, adversarial or inquisitorial, that Ethiopia follows
and its relation to the right to silence and the privilege against self-
incrimination needs to be considered. As Robert Allen Sedler noted, while the
substantive codes in Ethiopia are based on the continental model, Ethiopia
follows the common-law approach to procedure.®* Accordingly, the 1961
Criminal Procedure Code is primarily “a common-law type code.”®? Under
the Criminal Procedure Code, the “prosecution is adversary rather than
inquisitorial, and the traditional guarantees of the criminal accused which
form an integral part of common- law criminal procedure exist in
Ethiopia.”*®® That is, the Criminal Procedure Code manifests the features of
common-law procedure. The right of silence and privilege against self-
incrimination, as has been pointed out earlier, are rooted in common law

countries which adopt adversarial system that does not require a suspect or an

161 Sedler, R., ‘The Development of Legal Systems: The Ethiopian Experience’, IOWA Law
Review, Vol. 53, pp.562-635, 1967, p.576, retrieved from < www.abyssinialaw.com >
[Accessed on 23 January, 2015]. [Hereinafter Sedler]. See also the reasons why Ethiopia has
adopted the common-law approach towards procedures despite the fact the substantive laws
are anchored in the continental model (ld, pp.576-586).

162 See Fisher, Some Aspects of Ethiopian Arrest Law, 3 J. ErTH. L. 463, 464 n.6, 1966 cited
in Sedler, supra note 161, p.624.

163 Sedler, supra note 161, p.622.




The Right of Silence and Privilege against Self-Incrimination 402

accused person to assist in finding the truth which is not true in inquisitorial
system. In view of that, since Ethiopia follows the adversarial system of
criminal proceedings, these internationally guaranteed and fundamental rights

should be respected duly.

Concluding Remarks

The right of silence is a cluster of rights and privileges recognized by a law.
It gives protection to individuals to refuse to answer official questions during
police interrogations or to produce some evidences having testimonial nature.
It also gives immunity against the drawing of an adverse inference from
silence during trial. On the other hand, the privilege against self-incrimination
is the right not to be compelled to incriminate oneself. Though their historical
origin is disputable, the right of silence and the privilege against self-
incrimination are generally understood to be well established in the common
law legal tradition, particularly in England and then spread to the rest of the
world as time went on. Currently, the rights are recognized under the various
human rights instruments and thus are one of the rights in the field of human
rights law. The rights are relatively better respected in adversarial system than
its inquisitorial counterpart. Unlike in inquisitorial system, in adversarial
system, there is greater emphasis given to rights of individuals and suspected

or accused persons are not obligated to contribute to a case against them.
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Both rights are closely related to each other though the privilege against self-
incrimination sometimes appears to be broader than the right of silence. In
regard to the scope of the rights, both of them are limited to the context of
criminal proceedings, testimonial evidences and natural persons. There are a
number of rights to which these rights are linked. They are linked to the
presumption of innocence, free will of individuals, freedom of expression,
liberty, privacy, etc. There are many rationales justifying such rights which
include, inter alia, for curbing state power, for fairness and for respecting
human dignity. Additionally, there are also many limitations attributed to the
rights. The most serious limitations are that they are seen as barriers to the
search of truth in a criminal justice system and are also criticized for ignoring

victims’ rights by giving priority to a suspect or an accused.

The right of silence and the privilege against self-incrimination are
recognized under the FDRE Constitution as types of human rights. Though
the Constitution does not clearly provide that police should tell to an arrested
person his right of silence, from the perspective of the general nature of the
Constitution, it should be understood as requiring “formal warning” while
recognizing the right to remain silent. Since the Constitution clearly outlaws
any evidence acquired through coercion, individuals are constitutionally
protected through the privilege against self-incrimination during criminal
proceedings and thus any evidence would not be admissible in court unless it

is obtained without any coercion.
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The author forwards the following recommendations to better implement the
right of silence and privilege against self-incrimination in the Ethiopian
criminal justice administration. Even though the FDRE Constitution, in
Art.19 (2), does not clearly impose an obligation on police to tell an arrested
person as he has the right to remain silent, it should be understood, in tandem
with Art. 27 of the 1961 Ethiopian Criminal Procedure, in light of the general
feature of the Constitution and interpreted as imposing an obligation on police
to warn that right of the arrested person in addition to telling the consequence

of making statements.

The 2009 Ethiopian Anti- Terrorism Proclamation No.652 which appears to
violate individuals’ right of privilege against self-incrimination should be
amended in order for it not to acknowledge coercion, which may include
administration of torture, in obtaining evidence in case of crimes of terrorism.
No one argues or disagrees as to the seriousness of terrorism which justifies
most violation of rights of individuals for the sake of the public at large. But,
the use of torture to combat terrorism must also not be tolerated. The
prohibition of torture is supremely absolute. The FDRE Constitution has also
made it absolute right that cannot be violated even at time of public
emergence. Ironically, the anti-terrorism law violates freedom from torture
which is in effect a violation of the supreme law —the Constitution. Even
with respect to the other improper methods of evidence gathering such as

threat, inducement, or promise, individuals are firmly protected against any
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coercion. The words “[a]ny evidence...” in Art. 19 (5) of the Constitution
connotes that evidence obtained through compulsion of ‘any degree of
influence” must be excluded from evidence irrespective of case of crimes of

terrorism.

Confession or admission of a suspect before police without being warned or
informed of his right to remain silent should be rejected. The explanation that
anything the arrested person may say will be used as evidence against him in
court should be accompanied by the warning of the right to remain silent.
This warning is needed in order to make the arrested person aware of both the
right of silence and the consequences of forgoing. An arrested person’s
confession of guilt which has been procured through physical violence,
psychological intimidation, or improper inducements or promises should not
be considered in evidence against him at trial. Confessions made under such
pressures or through such improper methods are more likely unreliable as
suspects may have admitted the alleged crime of which they may be innocent.
They may admit simply to escape the pain of the physical and mental

sufferings.

The author further recommends that there has to be sufficient safeguards to
admit police interrogations as evidence before court of law. For example,
arrested or suspected persons should be given the opportunity to have access

to legal advice. Any expectation that a suspect should disclose his defense to
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police at the time of questioning or interrogation should be based on proper
safeguards that would avoid self-incrimination. For a suspect to give any
information or evidence to police, he needs to have a clear understanding of
the charges and relevant law which may call for legal advice. Guaranteeing
suspects with access to legal advice at this early stage of the criminal
proceeding is used to avoid the possibility of improper police interrogation.
As noted before, in the USA, suspects are guaranteed with legal
representation right during police interrogation. Thus, in order to better enable
suspected persons to exercise their right of silence and privilege against self-
incrimination plus to avoid miscarriage of justice, suspects in Ethiopia should
be guaranteed with access to legal advice including government appointed

legal counsel to those suspects who cannot afford the service.

In the absence of this safeguard, the author ardently recommends that police
interrogation should be accepted as evidence before trial only if it is made in
accordance with Art.35 of the 1961 Ethiopian Criminal Procedure Code. That
is, the confession of a suspect should be used as evidence before trial if it was
administered before any court. So, any confession by a suspect at police
station without legal advice, when that was requested by the suspect, should
be inadmissible before the trial court if persons suspected or accused of crime
are to be entitled to the minimum basic guarantees of the right of silence and

privilege against self-incrimination during criminal proceedings.
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Introduction

Arguments about the application of international human rights law have often
focused on the question of whether this body of law applies during armed
conflict, and if so, how the two bodies of law, i.e. IHL and IHRL can
complement each other? While some states did not acknowledge the
application of human rights to conduct of internal conflict, different practices
indicate that human rights law is broadly accepted as a legitimate basis on
which the international community can supervise and respond to interaction

between a state and its citizens.?

This article takes the increasing applicability of human rights law as a starting
point and proceeds to lay out some of the challenges and obstacles
encountered during the application of IHRL, as these still need to be
addressed. Despite the challenges, this article supports the role of IHRL in
improving the law of internal conflict. The first section of the article will
introduce the definition of internal armed conflict and explain the existing
applicable laws. This section also discusses the challenges of these laws in
regulating internal conflict and their gaps. The second section will examine

the interplay between IHL and IHRL. The third and fourth sections will

2T. Meron, ‘The Humanization of Humanitarian Law,” American Journal of International
Law , Vol. 94, 2000, p. 272. The UK acceded to the Geneva Conventions of 1949 on 23
Sept.1957 and to Protocols | and Il on 28 Jan. 1998 (but with a reservation undercutting
Protocol I’s application to national liberation movements). See http://www. icrc.org/ihl; M
Jenks, The Conflict of Law-Making Treaties, 1953, p . 450.



Bahir Dar University Journal of Law Vol.4, No.2 (2014) 409

discuss the general application and court enforcement of human rights law in

internal armed conflict. The article will end with concluding notes.

1. General Overview of the Conceptual and Legal Framework of
Internal Armed Conflict
1.1.  Internal Armed Conflict: An Overview of the Concept
There are many definitions of internal conflict and civil war.® Protocol 11
addition to the four Geneva conventions provides that to constitute an internal
armed conflict:

[The conflict] must take place in the territory of a High Contracting
Party between its armed forces and dissident armed forces or other
organized armed groups which, under responsible command,
exercise such control over a part of its territory as to enable them
to carry out sustained and concerted military operations and to
implement.*

8 The characterization of the situation in Croatia was dealt with in the judgments of both Trial
Chamber and the Appeal Chamber in the Kunarac case. The ruling of the Trial Chamber on
the status of the situation as one of armed conflict was upheld by the Appeal Chamber. Both
chambers refer to the Tadic definition of non-international armed conflict in discussions
relating to the applicability of Article 3 of the ICTY Statute. See ICTR, Prosecutor v.
Kunarac , Kovac and Vukovic , Trial Chamber Judgment, 22 February 2001, Case No. IT-96-
23. Para. 402. The status of the situation in Croatia was also dealt with in the Furundzija case.
Here, the Tadic definition of non-international armed conflict was applied in determining the
existence of armed conflict between the Croatian Defense Council and the Army of Bosnia
and Herzegovina during May 1993. See Anto Furundzija, Prosecutor v. Furundzija , Trial
Chamber Judgment, 10 December 1998, Case No. IT-95-17/1, para. 59.

4 Protocol Il Additional to the Geneva Conventions of Aug. 12, 1949 and Relating to the
Protection of Victims of Non-International Armed Conflicts, article 1 (1), Dec. 12, 1977, art.
1(1),1125 U.N.T.S. 609 (entered into force Dec. 7, 1978)
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The ICTY Appeals Chamber has further refined this definition, inter alia, in
its landmark decision, Prosecutor v. Dusko Tadic a/k/a “Dule”.> Among other
things, the ICTY Appeals Chamber provided useful clarifications regarding
the appropriate geographic and temporal frames of reference for internal
armed conflicts. Moreover, one widely accepted definition comes from the
Peace Research Institute, Oslo and its research partner, the Uppsala Conflict
Data Program. They define internal conflict as contested incompatibility
between a state and internal opposition concerning government or territory,
where the use of armed force between the parties results in at least 25 battle-
related deaths per year, civilian and military.® Internal wars or civil wars, by
contrast, are larger intrastate conflicts with at least 1,000 battle-related deaths
per year.” Therefore, the term internal armed conflict refers to all armed
conflicts that cannot be characterized as either international armed conflicts

Or Internationalized Internal Armed Conflicts or wars of national liberations.

5 Prosecutor v. Dusko Tadic, supra note 1, paras. 66-70 (2 Oct. 1995).

®Nicholas Sambanis, What is Civil War?: Conceptual and Empirical Complexities of an
Operational Definition, Law Journal, VVol. 48, 2004, P. 814.

" Nils Petter Gleditsch, Armed Conflict 1946-2001: A New Dataset, Law Journal, Vol. 39,
2002, P. 619. The research institute expressed that “In our survey, we include studies of civil
war, and we also consider some research on large-scale political violence, which is measured
by deaths (in the context of political action), but with no requirement of an organized
opposition group. Different definitions matter enormously in statistical studies, often yielding
very different findings.” See, ibid, Nicholas Sambanis,
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1.2. The Legal Framework Governing Internal Armed
Conflicts
Generally, international laws applicable to internal armed conflicts include:

e Article 3 common to the Geneva Conventions of 1949 as basic
principles of internal humanitarian law;®

e Protocol Il and all other conventions applicable to non-international
armed conflicts;®

e Customary principles and rules of international humanitarian law on
the conduct of hostilities and the protection of victims applicable to

internal armed conflicts;°

8 The International Court of Justice held that “article 3 which is common to all four Geneva
Conventions of 12 August 1949 defines certain rules to be applied in the armed conflicts of a
non-international character. There is no doubt that, in the event of international armed
conflicts, these rules also constitute a minimum yardstick, in addition to the more elaborate
rules which are also to apply to international conflicts; and they are rules which, in the
Court’s opinion, reflect what the Court in 1949 called ‘elementary considerations of
humanity’.” See ICJ, Nicaragua v. United States of America, Merits, Judgment, 1986, Para.
218.

% Protocol 1l to the Geneva Conventions, pertaining to internal armed conflict, arguably
resolved much of the controversy surrounding the definition of armed conflict in Common
Article 3. Because of clear deficiencies in the international legal machinery regulating
internal armed conflict, the ICRC and many states party to the Geneva Conventions
undertook efforts to reaffirm and develop the scope and substance of humanitarian law. These
efforts culminated in two additional protocols to the Geneva Conventions. Protocol |
expanded the definition of international armed conflict to include internal wars of national
liberation; and clarified many important substantive provisions of the Geneva Conventions.
In an effort to develop and supplement Common Article 3, Protocol 1l expanded the rules
applicable in internal armed conflicts. See supra note 2.

10 Customary international law is one of the main sources of international legal obligations.
As indicated in the Statute of the International Court of Justice, international custom is
defined as evidence of a general practice accepted as law. Thus, the two components in
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e The nprinciples and rules of international law guaranteeing
fundamental human rights;**

e The principles and rules of international law applicable in internal
armed conflicts, relating to war crimes, crimes against humanity,
genocide and other international crimes ;2 and

e The principles of international law “derived from established custom,

from the principles of humanity and from dictates of public

customary law are State practice as evidence of generally accepted practice, and the belief,
also known as opinio iuris, that such practice is obligatory. See in this respect the decision of
the International Court of Justice on the North Sea Continental Shelf Cases, Federal Republic
of Germany v. Denmark; Federal Republic of Germany v.The Netherlands, Reports 1969, p.
3. For a detailed analysis of customary rules of international humanitarian law, see Jean-
Marie Henckaerts and Louise Doswald-Beck, Customary International Humanitarian Law,
International Committee of the Red Cross, Cambridge University Press, 2005, pp. 244-256.

1 lan Brownlie, for instance, explains that a subject of the law is an entity capable of
possessing international rights and duties and having the capacity to maintain its rights by
bringing international claims”. lan Brownlie, Principles of Public International Law, 6th ed.
,Oxford, Oxford University Press, 2003, p. 57. See also 1CJ, Reparation for Injuries Suffered
in the Service of the United Nations, Advisory Opinion, Reports 1949, p. 174.

12 See, for example, resolution 1894, 2009, in which the Security Council, while recognizing
that States bear the primary responsibility to respect and ensure the human rights of their
citizens, as well as all individuals within their territory as provided for by relevant
international law, reaffirms that parties to armed conflict bear the primary responsibility to
take all feasible steps to ensure the protection of civilians, and demands that parties to armed
conflict comply strictly with the obligations applicable to them under international
humanitarian, human rights and refugee law. Certain gross or serious violations of
international human rights and humanitarian law have been considered of such gravity by the
international community that they have been regulated under international criminal law,
establishing individual criminal responsibility for such acts. International criminal law is a
body of international rules designed to proscribe certain categories of conduct and to make
those persons who engage in such conduct criminally liable. See Antonio Cassese,
International Criminal Law, 2nd ed. Oxford, Oxford University Press, 2008, p. 3.
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conscience. 13
As a reflection of a historical bias in IHL towards the regulation of inter-state
warfare, the1949 Geneva Convections and the 1977 Protocols contain close to
600 articles, of which only Article 3 common to the 1949 Geneva

Convections and the 28 articles of Protocol 11 apply to internal conflicts. 4

1.2.1. Common Article 3 of the Geneva Conventions
Common article 3 requires parties to the Conventions to respect the integrity
of persons who are not directly involved in the hostilities. The Article is
virtually a convention within a convention. It imposes fixed legal obligations
on the parties to an internal conflict for the protection of persons not, or no

longer, taking an active part in the hostilities.™

Unlike human rights law, which restrains violations inflicted by a government
and its agents, the obligatory provisions of article 3 expressly bind both

parties to the conflict, i.e., government and dissident forces.® Moreover, the

13The Special Rapporteur indicated that it is increasingly understood, however, that the
human rights expectations of the international community operate to protect people, while not
thereby affecting the legitimacy of the actors to whom they are addressed. The Security
Council has long called upon various groups that Member States do not recognize as having
the capacity to formally assume international obligations to respect human rights. See
E/CN.4/2006/53/Add.5, Paras. 25-27.

14 Henckaerts and Doswald-Beck, supra note 10.

15T Junod, Additional Protocol Il: History and Scope, American University Law Review, Vol.
29, 1983, p.30

16 M Lysaght, The Scope of Protocol Il and Its Relation to Common Article 3 of the Geneva
Conventions of 1949 and Other Human Rights Instruments, American University. Law.
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obligation to apply article 3 is absolute for both parties and independent of the
obligation of the other party.l” Although article 3 automatically applies when
a situation of internal armed conflict objectively exists, the International
Committee of the Red Cross (ICRC) is not legally empowered to compel the

warring parties to acknowledge the article's applicability.®

Significantly, article 3 is the only provision of the four Geneva Conventions
that directly applies to internal armed conflicts. Here, the conflicting parties
have no legal obligation to enforce, or comply with the well developed
protections of the other articles of the Conventions that apply exclusively to

international armed conflicts.®

1.2.2. Additional Protocol 11
The prevalence of internal conflicts in place of international ones made more

apparent the need for an adequate body of law governing such conflicts. In

Review. Vol. 29/12, 1983, p. 33. The generic term "dissidents" is used in this article to
designate the party opposing governmental authorities in an internal conflict.

17 Junod, supra note 15.

BAlthough the expression an armed conflict of a non-international character is not defined in
the Geneva Conventions, Pictet states that "[t]he conflicts referred to in Article 3 are armed
conflicts, with armed forces on either side engaged in hostilities conflicts, in short, which are
in many respects similar to an international war, but take place within the confines of a single
country." See J. Pictet, Commentary on the Geneva Conventions, Geneva Convention
Relative to the Treatment of Prisoners of War, article 3, Vol. 111, Aug. 12, 1949.

1 Lindsay Moir, The Law of Internal Armed Conflict, Cambridge University Press,
Cambridge, 2002, P. 89.
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1974 the ICRC convened a diplomatic convention to develop additional, more

detailed rules for internal and international armed conflict.?°

Protocol Il develops and supplements article 3 without modifying the article's
existing conditions of application. Thus, in those conflicts satisfying the
conditions for its application, Protocol Il applies cumulatively and
simultaneously with article 3 because the scope of Protocol Il is included in
the broader scope of article 3.2* Protocol II's threshold of application,
however, is different and clear from that of article 3.22 Protocol Il introduces
objective qualifications not found in article 3, such as the requirements that a
state party's armed forces must participate in the conflict and dissident armed
forces or other organized armed groups must exercise control over a part of its
territory.?® Hence, the objective situation that ought to be fulfilled to trigger
Protocol Il's application regard as a situation of civil war essentially akin to a

state of belligerency under customary international law.?*

20 |bid

2L ICRC, Commentary on the Two 1977 Additional Protocols, para. 1. New Rules, the
qualifications of the armed conflict, contained in the last part of the sentence

22 Junod, supra note 15 , pp. 35-38 (discussing the scope of Protocol 11 in relation to article
3)

3 G Fleck, The Law of Non- International Armed Conflict, Cambridge university press,
Cambridge, p2003, P. 612

2 1bid
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1.3.  Contemporary Challenges Facing the Law of Internal
Armed Conflict
1.3.1. Common Article 3 of the Geneva Conventions
Much of the Geneva Conventions simply cannot be applied in civil conflicts
because their operation turns on the notion of belligerent occupation of
territory and enemy nationality, concepts that are alien to civil conflicts. The
problematic issue of defining internal armed conflict was circumvented by
negative definition that rendered common article 3 applicable in armed
conflict not of an international character.?® Even if one of the most assured
thing that may be said about the words  not of international characters’ is
that no one can say with assurance precisely what they were intended to
express.?® Although the substance of common article 3 defines principles of
the conventions and stipulates certain imperative rules, the article doesn’t
contain specific provisions. The article 3 contains no rules regulating the
means and methods of warfare. The methods employed may be closer to

counterterrorism, or riot control than what is considered the means and

31n contrast to Protocol 11, Common Atrticle 3 to the Geneva Conventions does not provide a
definition of internal armed conflicts, but simply refers to them as armed conflict(s) not of an
international character occurring in the territory of one of the High Contracting Parties. Thus,
Common Article 3 appears to establish a threshold for application that is lower than that
found in Protocol Il. For an analysis of the conditions of application of Common Article 3,
see Nicaragua case, supra note 8, paras. 215-220.

#30nja Boelaert-Suominen, ‘The ICRC commentary to Common Atrticle 3, and especially the
criteria suggested by the ICRC for its application, do not cater for the hypothesis of conflicts
between non-State entities,” “Yugoslav Tribunal’, 2005, p. 633.
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methods envisaged by IHL.?” In addition, the terms “civilian" and

"combatant" do not appear in any of the provisions of article 3.28

Many countries have continuously resisted the application of Common Acrticle
3 to internal conflicts, arguing that extending IHL to internal conflicts lends
unjustified legitimacy to insurgent groups and interferes with sovereign
authority.?® Especially in the face of such criticism, the ICRC recognized that
Common Article 3 inadequately regulated internal armed conflict. This is
largely due to the Article’s ambiguity, incomplete protections, and lack of

strong use and enforcement.*

The American Court of Human Rights expressed the problem under article 3
that the most difficult problem regarding the application of Common Article 3
is not at the upper end of the spectrum of domestic violence, but rather at the
lower end. The line separating especially violent situation of internal

disturbances from the lowest level Article 3 armed conflict may sometimes be

Z/Arturo Carillo, Contemporary Issues in International Humanitarian Law as Applied to
Internal Armed Conflict, American University International Law Review. Vol. 15, No.1,
2008, pp. 69.

28 Pictet, supra note 18 at p. 48.

2 Aslan Abashidze, The Relevance from the Perspective of Actors in Non-International
Armed Conflicts, Address Before the Euro-Atlantic Partnership Council-Partnership for
Peace Workshop on Customary International Humanitarian Law , March 9-10, 2006,
available at http:/pforum.isn.ethz.ch/events/ index.cfm?action=detail&eventlD=258 (“The
inclusion of the Art 3 in all the four Geneva Conventions of 1949 was the decisive move
towards the legal intrusion of international humanitarian law into the traditional sphere of
internal affairs of sovereign states. . .”).

30 Schneider, Jr., Geneva Conventions, Protocol Il: The Confrontation of Sovereignty and
International Law, The American Society of International Law. Newsletter, Nov. 1995.
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blurred and, thus, not easily determined. When faced with making such a
determination, what is required in the final analysis is a good faith and

objective analysis of the facts in each particular case.®

1.3.2. Additional Protocol 11
A more limited development concerning the applicable law in the non-
international armed conflicts was continued by additional protocol 1, which
sought to develop and supplement article 3 common to the Geneva
Convention of 1949.32 While providing greater clarity to the broad principles
identified in common article 3, Additional protocol Il sets a significantly

threshold for its own application 3

The Additional Protocol Il did not receive as widespread support as the

Geneva Conventions of 1949.34 Like Common Article 3, many developing

$LAmerican Court of Human Rights, Juan Carlos Abella v. Argentina, Report No. 55/97 Case
11.137, November 18, 1997, Para. 153. at
www.cidh.oas.org/annualrep/97eng/Argentinal1137.htm.

$2Additional protocol 11 to the Geneva Conventions, supra note 2, article 1; ICRC,
Commentary on the Additional Protocols, supra note 21, Para. 4461. In this context ICRC has
indicated that Protocol II ‘develops and supplements’ common article 3 ‘without modifying
its existing conditions of application’. This means that this restrictive definition is relevant for
the application of Protocol 11 only, but does not extend to the law of [non-international armed
conflicts] in general; cited in
http://www.ohchr.org/Documents/Publications/HR_in_armed_conflict.pdf

3 W. Abresch, A Human Right Law of Internal Conflict :ECtHR’s, in Chechnya, The
European Journal of International Law, Vol. 16, No.4, 2005, p. 28; J Watkin, Controlling
the Use of Force: A Role for Human Rights Norms in Contemporary Armed Conflicts,
American Journal of International Law, Vol. 98, No. 1, 2004, pp. 32-33.

34 One hundred and ninety-two countries are parties to the Conventions of 1949, but only 162
and 159 states are parties to Additional Protocols I and 11, respectively. ICRC, States party to
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states opposed the Additional Protocols. 3 This is because of a view that the
protocols granted too much legal legitimacy to non-state belligerents and to

the use of guerilla warfare.*

Moreover, the Second Protocol®” recognizes the sovereign authority of a state
to put down insurrection as an internal matter.® Instead of prohibiting the
prosecution of insurgents, this body of law establishes minimum protections

for insurgents facing criminal prosecution.®® As a result, states have long

the Geneva Convention and their additional protocols, Apr. 12, 2005, at
http://www.icrc.org/Web/Eng/siteeng0.nsf/iwpL.ist492/

35 One hundred and ninety-two countries are parties to the Conventions of 1949, but only 162
and 159 states are parties to Additional Protocols I and I, respectively. ICRC, State party to
the Geneva Conventions and their Additional Protocols, Apr. 12, 2005.

3% Nathan A. Canestaro, Small Wars and the Law: Options for Prosecuting the Insurgents in
Iraq, COLUM. J. TRANSNAT’L L., VVol.73, 2004, pp. 90-91.

87 Additional protocol I1, supra note 4, articles 1-6.

3 |CRC Commentary on the Additional Protocols, supra note 21, Para. 1332 (Combatant
status for insurgents would be incompatible, first, with respect for the principle of sovereignty
of States, and secondly, with national legislation which makes rebellion a crime).

39 L. Moir, International Armed Conflict, Cambridge university press, Cambridge, 2000, p.
89; T. Meron, Human Rights and Humanitarian Norms as Customary Law, 1989, pp. 73-74.
Meron argues that other features of Protocol II ‘strengthen the proposition that beyond the
express provisions of Protocol |1, regulation of internal armed conflicts is relegated to the
domestic law of states’. Meron points in particular to the failure of Protocol II, Art. 13(1) to
include the reference to ‘other applicable rules of international law’ in contrast to Protocol I,
Art. 51(1), the absence of an obligation for other states to ‘ensure respect’ for Protocol II in
contrast to Protocol I, Art. 1(1)), and the ‘especially strong prohibition of intervention in the
affairs of the state in whose territory the conflict occurs’ in Protocol Il, Art. 3.
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opposed this interference with affairs they perceive to be wholly of domestic

concern. 4°

To improve these problems facing the law of internal conflict; therefore, it is
strongly suggested by different commentators that applying human rights law
is possible solution in addition to the existing legal framework. In view of
that, the next sections will examine the role of international human rights law

in improving and filling the gap of law of internal armed conflict.

2. The Interplay between International Humanitarian Law and
International Human Rights Law
Fostered by respect for human dignity, IHRL and IHL enjoy a symbiotic
relationship.** Although the two bodies are distinct fields of law which are
governed by distinct rules, they are both concerned with humanity and thus it
is argued that both human rights law and humanitarian law should have

application in conflict situations.

“Olbid, P.1325. See also ICRC, The Relevance of IHL in the Context of Terrorism,
http://www.icrc.org/Web/Eng/siteeng0.nsf/iwpList74/
8C4F3170C0C25CDDC1257045002CD4A2 (“In non-international armed conflict combatant
status does not exist. Prisoner of war or civilian protected status under the Third and Fourth
Geneva Conventions, respectively, do not apply. Members of organized armed groups are
entitled to no special status under the laws of non-international armed conflict and may be
prosecuted under domestic criminal law if they have taken part in hostilities.”).

41 Michael Howard, The Laws of War: Constraints on Warfare in the Western World, eds.,
1994, pp. 35-38. Contradictory provisions should be regulated according to the principle of
lex specialis. As international humanitarian law was specially designed to be applied in
armed conflicts it represents the specific law that should prevail over certain other general
rules.
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A convergence of the two bodies of law can also be seen at an institutional
level.*? The United Nations clearly signaled the applicability of human rights
and humanitarian law during the conduct of hostilities at the Tehran
International Conference on Human Rights when it called on Israel to respect
the Universal Declaration of Human Rights and the Geneva Conventions.*® It
is also now common for some treaties to embody both principles of human

rights as well as humanitarian law in a single instrument.**

In relation to the protections afforded by IHRL in the context of internal
armed conflicts, there is a much wider variety of relevant and applicable

sources to draw from. The primary IHRL instruments are the UN Charter, and

42 Violations of Human Rights was the focus of the United Nations debates on certain
situations such as the Korean Conflict (1953), the invasion of Hungary by the Soviet Union
(1956) and the SiDay War (1967).

431t should be noted that the 1993 Vienna World Conference on Human Rights recommended
that “the United Nations assume a more active role in the promotion and protection of human
rights in ensuring full respect for international humanitarian law in all situations of armed
conflict,” A/JCONF.157/23, Para. 96. For example, the transfer of an individual out of
occupied territory would appear to be a “grave breach” of Geneva Conventions art. 47 and 49
(1949). Nevertheless, it does not appear ever to have been contemplated to bring proceedings
against Israeli officials, including Ministers, who ordered or implemented such transfers.
There was, however, a legal obligation to do so.

4 For example, International Covenant on Civil and Political Rights, 999 U.N.T.S. 171,
entered into force March 23, 1976, article . 4/2 (No derogation from articles 6, 7, 8 (para. 1
and 2), 11, 15, 16 and 18 may be made under this Article). It should also be noted that all
such derogation clauses, including Article 4 of the ICCPR, stipulate that that the derogating
states may not adopt measures that would be “inconsistent with their other obligations under
international law”. Some have argued that this stipulation means that states that have ratified
IHL treaties such as the Geneva Conventions would be precluded in circumstances of armed
conflict from suspending rights whose enjoyment is guaranteed by such IHL treaties.
Although this reasoning is persuasive, state practice does not appear to support this
interpretation.
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the consolidated corpus of IHRL known as the International Bill of Human
Rights, which encompasses the Universal Declaration, the ICESCR, the
ICCPR, and the Optional Protocol to the ICCPR.*®

Furthermore, various approaches have been taken by international bodies to
show the interaction between these two bodies of international law.
Accordingly, three major theories have developed. The leading theory is that
humanitarian law is lex specialis*® to human rights law in situations of armed
conflict. The most influential statement of this doctrine was given by the

International Court of Justice (ICJ) in its 1996 Advisory Opinion.*

45In addition to these instruments, there are many other relevant instruments including, inter
alia, the Genocide Convention, the Slavery Convention, the Torture Convention, the CRC,
the CEDAW, the CERD and the Refugee Convention. There are also a variety of relevant
regional instruments including, inter alia, the European Convention on Human Rights, the
American Convention on Human Rights, and the African Charter of Human and Peoples’
Rights.

“61n the report to the Human Rights Council on the outcome of the expert consultation on the
human rights of civilians in armed conflict, some experts explained that bodies of law as such
did not function as lex specialis. It was recalled that the lex specialis principle meant simply
that, in situations of conflicts of norms, the most detailed and specific rule should be chosen
over the more general rule, on the basis of a case-by-case analysis, irrespective of whether it
was a human rights or a humanitarian law norm (A/ HRC/11/31, Para. 13) ; Yearbook of the
International Law Commission, 2004, vol. 1I, Part Il (United Nations publication,
forthcoming), Para. 304.

4Dale Stephens, Human Rights and Armed Conflict-The Advisory Opinion of the
International Court of Justice in the Nuclear Weapons Case, YALE HUM. RTS. & DEV. L.J.
Vol.4, No. 1, 2001, p. 1 (suggesting that “the Advisory Opinion is a significant statement on
the convergence of humanitarian principles between the law of armed conflict and
international human rights law”).
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As of the International Court of Justice, there are three situations that indicate
the relationship between international humanitarian law and international

human rights law and it states:

As regards the relationship between international humanitarian law
and human rights law, there are thus three possible solutions: some
rights may be exclusively matters of international humanitarian
law; others may be exclusively matters of human rights law; yet
others may be matters of both these branches of international law.
In order to answer the question put to it, the Court will have to take
into consideration both these branches of international law, namely
human rights law and, as lex specialis, international humanitarian
law.4®

Thus, contradictory provisions should be regulated according to the principle
of lex specialis. As international humanitarian law was specially designed to
be applied in armed conflicts, it represents the specific law that should prevail

over certain other general rules.

A second approach, known as the complementary and harmonious approach,
is identified by the UN Human Rights Committee in General Comment No.

31, which states:

The Covenant applies also in situations of armed conflict to which
the rules of international humanitarian law are applicable. While,

481CJ, Legal Consequences of the Construction of a Wall in Occupied Palestinian Territory,
Advisory Opinion, Reports 106, 9 Jul. 2004.
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in respect of certain Covenant rights, more specific rules of
international humanitarian law may be specially relevant for the
purposes of the interpretation of Covenant rights, both spheres of
law are complementary, not mutually exclusive.*®

The Human Rights Committee does not use the term lex specialis but refers to
the more specific norms of IHL. By avoiding the lex specialis approach the
Human Rights Committee seems to indicate that there is no need to choose
one branch of law over the other, but rather to look for their simultaneous and

harmonizing application.

A third approach, called interpretive approach, is also proposed by Professor
Marco Sassoli. This approach is proposed as an alternative to the lex specialis
and the complimentarily approaches mentioned above. Sassoli states that the
relationship between human rights law and humanitarian law “must be solved
by reference to the principle lex specialis derogat legi general... The reasons
for preferring the more special rule are that the special rule is closer to the
particular subject matter and takes better account of the uniqueness of the

context.”® However, Sassoli points out that using the lex specialis paradigm

4 UN Human Rights Committee, General Comment No. 31, CCPR/C/21/Rev.1/Add.13 (26
May 2004), at § 11.

50 Marco Sassoli and Laura Loson, The legal relationship between international humanitarian
law and human rights law where it matters: admissible killing and internment of fighters in
non international armed conflict, International Review of the Red Cross, Vol. 870,
September 2008, p.24.
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does not necessarily result in humanitarian law prevailing over human rights
law.

3. The Application of Human Rights Law in Internal Armed

Conflict

The applicability of human rights law to armed conflict has been the subject
of extensive discussion over the past few decades.>! During the 1970s the UN
General Assembly adopted a series of resolutions in which it reaffirmed the
need to secure the full observance of human rights in armed conflicts.>? The
fact that IHL treaty law dealing with non-international armed conflicts is
comparatively sparse also points towards use of human rights law to assist in
the regulation of conduct during such conflicts. Indeed, the few existing treaty

SLAmongst others, see G.I.A.D. Draper, The relationship between the human rights regime
and the laws of armed confl ict, Israel Yearbook on Human Rights, Vol. 1, 1971, p. 191; L.
Doswald-Beck and S. Vité, International humanitarian law and human rights law,
International Review of the Red Cross, No. 293, March-April 1993, p. 94; R.E. Vinuesa,
Interface, correspondence and convergence of human rights and international humanitarian
law, Yearbook of International Humanitarian Law, Vol. 1, T.M.C. Asser Press, the Hague,
1998, pp.69-110; R. Provost, International Human Rights and Humanitarian Law,
Cambridge University Press, Cambridge, 2002; H. Heintze, On the relationship between
human

rights law protection and international humanitarian law, International Review of the Red
Cross, Vol. 86, No. 856, December 2004, p. 798.

52 See resolutions 2597 (XXIV), 2675 (XXV), 2676 (XXV), 2852 (XXVI), 2853 (XXVI),
3032 (XXVII), 3102 (XXVIII), 3319 (XXIX), 3500 (XXX), 31/19 and 32/44. It should be
noted that since the 1990s the Security Council has considered that human rights and
humanitarian law obligations are to be observed in armed conflicts. For example, in its
resolution 1019 (1995) on violations committed in the former Yugoslavia, it “condemn[ed] in
the strongest possible terms all violations of international humanitarian law and of human
rights in the territory of the former Yugoslavia and demand[ed] that all concerned comply
fully with their obligations in this regard”. See also its resolution 1034 (1995).
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rules can be compared and likened to non-derogable human rights, and where
IHL treaties are silent, human rights law might be offered as an answer.>

Rather than seeking to simply apply IHL to all armed conflicts, it has been
argued that the application of IHRL would be more appropriate in some
circumstances.®  In contrast to IHL which generally regulates conduct
between states, IHRL is a system that regulates the relationship between the
state and its citizens. For example, a party to the conflict may take part in
violations that are unrelated to the conflict and to which IHRL applies
because they are simply not governed by IHL. Similarly, even in a country
affected by an armed conflict, law enforcement is always governed by
IHRL.>®

During internal war, the sate maintains its right to fight those who challenge
state authority, but the way in which it does so is regulated by IHRL. It is no

coincidence that efforts to control the power of the state and its impact on

53 L. Moir, supra note 39, pp. 193-231;C. Greenwood, Rights at the Fontier: Protecting the
Individual in Time of War, Law at the Centre: The Institute of Advanced Legal Studies at
Fifty, Kluwer, Dordrecht, 1999, p. 288

54 Abresch , supra note 33, p. 18

55 For example, the Eleventh periodic report of the United Nations High Commissioner for
Human Rights on the situation of human rights in the Sudan, 23 January 2009, dealing with
the killing and injuring of civilians on 25 August 2008 by Government security forces in the
Kalma camp for internally displaced persons (IDPs) in South Darfur, Sudan. Despite the fact
that at the time Darfur was in a situation of internal armed conflict and that the alleged
violations were carried out by Sudanese security forces, it was found that the Government of
the Sudan had failed to respect its obligations under international human rights law, at
www.ohchr.org/Documents/Countries/11thOHCHR22jan09.pdf.
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individual citizens spawned human rights norms. Human rights are generally
“concerned with the organization of State power vis-a-vis the individual” and,
as such, “found their natural expression in domestic constitutional law.”>®
Besides, by applying IHRL, there is less of a concern that it will confer States

up on internal rivals as there is with IHL.>’

With respect to the provisions on humane treatment, humanitarian law and
human rights law are consistent, often redundant. However, Common article 3
does not regulate the conduct of hostilities at all,>® and Protocol Il only does
so with respect to civilians, and then only in general terms.>® Neither
instrument, for example, provides any guidance on the legality of attacks that
are likely to unintentionally kill persons not taking part in hostilities.®® As

ICRC has recognized, there are circumstances in which provisions of IHRL,

5Robert Kolb, The Relationship between International Humanitarian Law and Human Rights
Law: A Brief History of the 1948 Universal Declaration of Human Rights and the 1949
Geneva Conventions, International Review RED CROSS, Vol. 38, 1998, p. 410.

5’M. Dennis, ICJ Advisory Opinion on Construction of a Wall in the Occupied Palestinian
Territory: Application of human rights treaties extraterritorially in times of armed conflict
and military occupation, American Journal of International Law, Vol. 99, 2005, p. 119.

8 |CRC, Commentary on the Additional Protocol of 8 June CHRGJ, Working Paper No .4,
2005.

%9 Antonio Cassese , Means of Warfare : The Traditional and the New Law , In Cassese (ed)
the Humanitarian Law in Armed Conflict, 1979, 195.

& Ibid
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such as Common article 3 of the Geneva Conventions, “must [...] be given

specific content by application of other bodies of law in practice.”®!

However, some argues that it is not enough for the direct application of
human rights law to internal armed conflicts to be appropriate and desirable;
it must also be possible.®?> Gasser notes the substantial overlap between the
humane treatment provisions of the ICCPR and Protocol 11, but suggests that
it is Protocol Il that fills the conduct of hostilities gap in the ICCPR.%
Matheson assert that the import of applying operative peacetime human rights
concepts, such as the right to life, would undermine the integrity of the
existing rules and only promote numerous reservations and declarations to

current and future law of armed conflict regimes.®*

Further they argue that although there is a good argument to apply IHRL to
some internal conflicts, there are some apparent problems with the
application. Firstly, although it has been argued that IHRL equally applies to
non — state actors such as rebel groups as it does to states, it has proved

61Jakob Kellenberger, President of the International Committee of the Red Cross,
International humanitarian law and other legal regimes: interplay in situations of violence,
statement to the 27th Annual Round Table on Current Problems of International
Humanitarian Law, San Remo, Italy, 4-6 September 2003. Available from www.icrc.org.
52Robert Kolb, Supra note 56.

83 Gasser, International Humanitarian Law and Human Rights Law in Non-international
Armed Conflict: Joint Venture or Mutual Exclusion, German YIL, Vol. 45, 2002, p. 149.
%Michael J. Matheson, The Opinions of the International Court of Justice on the Threat or
Use of Nuclear Weapons, American Journal of International Law, Vol. 91, 1997, pp. 417-
420.
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difficult to apply the IHRL to non — state groups. This is in contrast to IHL,
which establishes right and duties up on both sides.®® Secondly, arguments in
support of the first assertion are also touted as realistic by recognizing the
ease from which States may derogate obligations contained within human
rights treaties.®® IHRL is capable of derogation in times of public emergency
and war,®” whereas IHL only applies in times of war, and can, therefore, be
seen as a specialized form of IHRL that applies during armed conflict as lex

specialis®®.

These arguments may become less of a concern since there is a growing view
among experts that IHL and IHRL are able to co —exist but are not mutually
exclusive areas of law. Many of the views supporting the applicability of
IHRL are focused primarily upon explaining how in the situation of internal
conflict the two bodies of law can work concurrently, complement (or
perhaps even converge with) each other in times of need. In certain areas, it is

clear how and why IHL and human rights law could complement and

®N. Tomuschat, The Applicability of Human Right Law to Insurgent Movement, In Crisis
Management and Humanitarian, Berliner Wissenschafts — Verlag, 2004. Pp. 581-588.
G.I.A.D. Draper, The Relationship Between The Human Rights Regime and the Law of
Armed Conflicts, ISR. Y.B. on human rights, Vol. 1, 1971, pp. 194-197.

7Derogation clauses found not only in international human rights laws but also in regional
treaties, for instance, in the American Convention on Human Rights, article 27 and in the
European Convention for the Protection of Human Rights and Fundamental Freedoms, article
15.

®Human Rights Watch and Amnesty International have increasingly applied humanitarian
law rather than human rights law in reports on armed conflicts. See Bennoune, Toward a
Human Rights Approach to Armed Conflict: Iraq 2003, UC Davis J Int’l L & Pol’y , Vol. 11,
2004, pp. 216-219.
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reinforce each other — most notably where the issues of deprivation of liberty

and judicial guarantees are concerned.®®

The challenge is to apply the broad principles of human rights law to the
conduct of hostilities in a manner that is persuasive and realistic.”> Human
rights law must be realistic in the sense of not categorically forbidding killing
in the context of armed conflict or otherwise making compliance with the law
and victory in battle impossible to achieve at once.”* These realistic rules

must be persuasively derived from the legal standard of human rights law."?

Despite the difficulties, IHRL is appropriate for the regulation of many
internal conflicts simply because states routinely dismiss the application of

IHL to their internal conflicts. For instance, United Kingdom,” Turkey and

%9See the Fundamental guarantees chapter in ICRC study, op. cit. (note 1), Vol. 1 pp. 299—
383. For an example of a comprehensive publication devoted to this subject, see F. Coomans
and M. Kamminga (eds.), Extraterritorial Application of Human Rights Treaties, Antwerp,
2004.

0 See Interim Resolution DH 105 concerning the Judgment of the European Court of Human
Rights of 28 July

1998 in the case of Louizidou against Turkey, adopted by the Committee of Ministers on 24
July 2000 at the

716th Meeting of the Ministers’ Deputies, at
http://www.coe.int/T/CM/WCD/humanrights_en.asp#.

"1 B.G. Ramcharin, ‘The Role of International Bodies in the Implementation and Enforcement
of Humanitarian Law and Human Rights Law in Non-International Armed Conflicts’,
American University Law Review, Vol. 33, 1983, p. 103.

2 Abresch, supra note 33, p. 19.

Meron, supra note 39. The UK acceded to the Geneva Conventions of 1949 on 23
Sept.1957 and to Protocols | and Il on 28 Jan. 1998 (but with a reservation undercutting
Protocol I’s application to national liberation movements). See http://www. icrc.org/ihl.
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Russia — have denied the application of IHL, but IHRL was still able to
regulate the conflicts through applications to the European Court of Human
Right. ™

The human rights framework does operate in accordance with certain
traditional limits that may bear on the role it can play in governing armed
conflict. For example, the fact that human rights law is designed to function in
peacetime, contains no rules governing the methods and means of warfare,
and applies only to one party to a conflict has led at least one human rights
non-governmental organization to look to IHL to provide a methodological
basis for dealing with the problematic issue of civilian casualties and to judge

objectively the conduct of military operations by the respective parties.

4. The Application of International Human Rights Law in Internal
Armed Conflict by International and Regional Courts
4.1.  The International Court of Justice
Since the ICJ held that humanitarian law is lex specialis to human rights law
in 1996, it has been widely accepted that ‘human rights in armed conflict’

refers to humanitarian law.” While the ICJ in its Nuclear Weapons Advisory

"% ECtHR, McCann and Other’s V. United Kingdom, App. No. 18984/91, Sept. 27, 1995;
Isayeva, Yususpova and Bazayeva v. Russia, App. No. 21593/93, Jul. 27, 1998. See
McCarthy, The International Law of Human Rights and States of Exception: With Special
Reference to the Travaux Preparatoires and Case-Law of the International Monitoring
Organs, 1998, p. 378.

S The Wall Advisory Opinion, supra note 48, paras. 102-103.
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Opinion’®did state the applicability of human rights law, the use of the term
lex specialis might have been construed as support for a claim that whereas
human rights law then does not disappear, it nevertheless is in effect displaced
by IHL.

The more recent Advisory Opinion in the Legal Consequences of the
Construction of a Wall in Occupied Palestinian Territory’’ together with the
views of UN human rights bodies,”® have clarified that human rights law is
not entirely displaced and can at times be directly applied in situations of
armed conflict.” Here, the trend is for human rights to give precedence to
IHL, in the context of armed conflict. It is pertinent to note that the ICJ
recognized the applicable law in situations of armed conflict clearly extends
beyond IHL. Thus, in the Wall case it stated:

More generally, the Court considers that the protection offered by
Human Rights Conventions does not cease in case of armed
conflicts save through the effect of provisions for derogation of the

81CJ, Legality of the Threat or Use of Nuclear Weapons, Advisory opinion, 8 July 1996,
Reports 1996, Para. 25.

" The Wall Advisory Opinion, supra note 48, Para. 163.

81bid; Human Rights Committee, General Comment 29, States of Emergency (Article 4), UN
Doc. CCPR/C/21/Rev.1/Add.11 (2001) Para. 3; Concluding Observations of the Committee
on Economic, Social and Cultural Rights: Israel; 31/08/2001. E/C.12/1/Add.69.

" In the words of the Court “some rights may be exclusively matters of international
humanitarian law; others may be exclusively matters of human rights law; yet others may be
matters of both these branches of international law.” See Wall Advisory Opinion, supra note
48, para.106.
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kind to be found in Article 4 of the International Covenant on Civil

and Political Rights.®
Arbitrarily depriving of one’s life is wrongful act under humanitarian law as
civilians are a protected class of people during hostilities and it is a violation
of human rights to deprive a person of their life arbitrarily.8! However, under
IHL, combatants who are directly participating in hostilities may be lawfully
targeted and killed.8?After noting that the “right not to be arbitrarily deprived
of one’s life” is non-derogable, the ICJ explained:

The test of what is an arbitrary deprivation of life, however, then
falls to be determined by the applicable lex specialis, namely, the
law applicable in armed conflict which is designed to regulate the
conduct of hostilities. Thus, whether a particular loss of life,
through the use of a certain weapon in warfare, is to be considered
an arbitrary deprivation of life contrary to Article 6 of the
Covenant [ICCPR], can only be decided by reference to the law

8 The Wall Advisory Opinion, supra note 48, Para. 106.

81 D. Nsereko, Arbitrary Deprivation of Life: Controls on Permissible Deprivations, in The
Right To Life In International Law, ed., 1985, p. 85; Yoram Dinstein, The Right to Life,
Physical Integrity, and Liberty, in The International Bill of Rights: The Covenant on Civil
And Political Rights, ed., 1981, p. 114; D. Weissbrodt, Protecting the Right to Life:
International Measures Against Arbitrary or Summary Killings by Governments, in The
Right to Life, 2000, pp. 297- 298.

82%Targeted Killings,” THL Premier Series - Issue 3, International Humanitarian Law
Research Initiative, Programme on Humanitarian Policy and Conflict Research, Harvard
University, at < www.IHL research.org>
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applicable in armed conflict and not deduced from the terms of the
Covenant itself.8®
Thus, the jurisprudence of the ICJ reflects an approach of cautious
assimilation of principles of human rights law into situations of armed

conflicts.

4.2. The International Criminal Tribunals: ICTR and ICTY
The International Criminal Tribunal for Rwanda (ICTR) has relied on human
rights instruments and norms to interpret and lend greater specificity to the
prohibitions contained in IHL. As the Trial Chamber noted in Kunarac case,
because of the paucity of precedent in the field of IHL, the tribunals have
often resorted to human rights norms to determine the content of customary
IHL.8* In the Furundzija case, the Trial Chamber of International Criminal
Tribunal for the former Yugoslavia (ICTY) drew on human rights norms,
such as human dignity and physical integrity, in its discussion —
demonstrating just how important human rights have become to the

development of humanitarian law.®

In Krnojelac case, the Trial Chamber of ICTR considered the requirements of

imprisonment as a crime against humanity. Although the right of an

8 The Wall Advisory Opinion, supra note 48, Para. 25.

8 Kunarac case, supra note 3, Para. 467.

8 Furundzija case, supra note 3, paras. 168-183. The Trial Chamber of the International
Criminal Tribunal for the former Yugoslavia emphasized that the general principle of respect
for human dignity was the “basic underpinning” of both human rights law and international
humanitarian law.
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individual not to be deprived of his or her liberty arbitrarily is enshrined in a
number of human rights instruments, the relevant instruments do not adopt a
common approach to the question of when a deprivation of liberty become
arbitrary.8® After consideration of the different approaches taken in the
Universal Declaration of Human Rights, the ICCPR, and the Convention on
the Rights of the Child, among others, the ICTR Trial Chamber concluded
that a deprivation of an individuals’ liberty will be arbitrary and unlawful if

no legal basis can be called upon to justify the initial deprivation of liberty.®’

4.3. The European Court of Human Rights
The ECtHR has directly applied human rights law to the conduct of hostilities
in internal armed conflicts. The rules it has applied may be controversial, but
humanitarian law’s limited substantive scope and poor record of achieving
compliance in internal armed conflicts suggest the importance of this new
approach. Abresch makes the convincing argument that in certain situations,
IHRL may be more capable of applying to an internal conflict than IHL,

giving the example of the ECtHR’s use of the ‘right to life’ article in case of

8]CTR, Prosecutor v. Krnojelac, Trial Judgment, 1998, paras. 110-114; Marco Sassoli and
Laura M. Olson, The relationship between international humanitarian law and human rights
law where it matters: admissible killing and internment of fighters in non-international armed
conflict, International Review of the Red Cross, vol. 90, No. 871, September 2008, pp. 613—
615. The authors asserted that: The delicate interplay between international human rights and
international humanitarian law can also be seen in the Tribunals’ elucidation of crimes
against humanity. Crimes against humanity are inhumane acts of a very serious nature — such
as willful killing, torture or rape — which are committed as part of a widespread or systematic
attack against a civilian population.

871bid, Prosecutor v. Krnojelac,
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armed conflict within the Council of Europe:

The ECtHR’s approach has the potential to induce greater
compliance. It applies the same rules to fight with common
criminals, bandits, and terrorists as to fight with rebels, insurgents
and liberation movements. To apply human rights law does not
entail admitting that the situation is ‘out of control’ or even out of
the ordinary.%®
In contrast to humanitarian law’s principle of distinction, the ECtHR’s
permits the use of lethal force only where capture is too risky, regardless of
whether the target is a ‘combatant’ or a ‘civilian’.®® These rules are not
perfect, but given the resistance States have shown to applying humanitarian
law to internal armed conflicts, the ECtHR’s adaptation of human right law to
this end may prove to be the most promising basis for the international
community to supervise and respond to violent interactions between the states

and its citizens.®°

Moreover, the specific aspects of the interchangeability of international
human rights law and international humanitarian law at the example of the

right to life is demonstrated by the judgments of the ECtHR related to armed

8Abresch, supra note 33, P. 2

8 N. Heintze, The European Court of Human Rights and the Implementation of Human
Rights Standards During Armed Conflicts, German Yearbook Int’l L, Vol. 45, 2002, p. 60.
L. Reidy, The Approach of the European Commission and Court of Human Rights to
International Humanitarian Law, 80 IRRC,1998, p. 513.
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conflicts, notably in the Chechen Republic of the Russian Federation.%
Accordingly, the case of Khashiyev v Russia has dealt with the claims of
unlawful deprivation of life in the context of the non-international armed
conflict.%? The Court found that the part of Grozny where the relevant persons
were killed had been under the control of Russian forces, that is, there were
no actual hostilities going on in that area. The Court asserted that the case
could be governed presumably by human rights law only, as the hostilities
were over in the relevant area and the application of humanitarian law was not

strictly necessary despite the general context of an armed conflict.%

The human rights organizations and different commentators intervening in

Isayeva cases suggested that the stricter standard of human rights law should

%1 Russia acceded to the Geneva Conventions of 1949 on 10 May 1954; Protocols | and 1l on
29 Sept. 1989. See http://www.icrc.org/ihl. In 2000 the Russian Minister of Justice informed
the then UN High Commissioner for Human Rights, Mary Robinson, that Russia regards ‘the
events in Chechnya not as an armed conflict but as a counter-terrorist operation. And in 2004
Russia succeeded in getting a report of the UN Secretary-General amended to state that
Chechnya ‘is not an armed conflict within the meaning of the Geneva Conventions’ and to
refer to ‘Chechen illegal armed groups’ rather than ‘Chechen insurgency groups’: Lederer,
“U.N. Seeks to Stop Use of Child Soldiers’, Associated Press, 23 Apr. 2004. During the First
Chechen War, in 1995, the Russian Constitutional Court indicated that the conflict was
governed by Protocol 11; however, inasmuch as the Court found that it lacked competence to
apply Protocol 11, the view of the executive is here more important than that of the judiciary.
See Gaeta, The Armed Conflict in Chechnya before the Russian Constitutional Court,
European journal of international law, Vol. 7, 1996, p. 563; cited in Abresch, supra note 33,
foot note 44.

92ECtHR, Khashiyev and Akayeva v Russia, Judgment, Nos. 57942/00 & 57945/00, 2005,
Para. 16ff.

% However, the standard of the right to life applied in this case in terms of human rights law
confirms at least the same degree of protection that would have to be afforded to civilians
under humanitarian law, had it been applicable. See Ibid.
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apply. Standards of IHL, among them the principle of proportionality, should
be interpreted in the light of the stricter human rights requirements.

4.4. The Inter- American Court of Human Rights
As shown above, despite the theoretical possibility of joint application, there
are also instances in case law demonstrating that the parallel application of
human rights law and humanitarian law can face procedural impediments. In
Juan Carlos Abella v. Argentina the Inter-American Commission on Human
Rights stated that its authority to apply IHL could be derived from the overlap
between norms of the American Convention on Human Rights and the 1949
Geneva Conventions. The Commission stated that the “provisions of common
article 3 are pure human rights law [...] Article 3 basically requires the State
to do, in large measure, what it is already legally obliged to do under the

American Convention.”%®

The Las Palmeras case before the Inter-American Court of Human Rights
involved a situation of internal conflict; while the applicant requested the
Court to rule that the respondent state had breached both the 1969 American
Convention and Common Article 3 of the 1949 Geneva Conventions, the
respondent state objected that the Court was not competent to apply

humanitarian law, because its competence was limited to the American

%|sayeva case, supra note 74.
%Juan Carlos Abella v. Argentina, supra note 30, Para. 161, at
www.cidh.oas.org/annualrep/97eng/Argentinal1137.htm
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Convention.”® At the same time, the respondent did not contest that the
internal conflict was the subject-matter of the case and that conflict was
covered by Common Article 3. The Inter-American Commission called upon
the Court to adopt pro-active methods of interpretation enabling it to examine
Article 4 of the American Convention regarding the right to life in
conjunction with Common Atrticle 3. The latter provision was instrumental
in interpreting the former.*® The Court found that the American Convention
has only given the Court competence to determine whether the acts or the
norms of the States are compatible with the Convention itself, and not with

the 1949 Geneva Conventions.®®

Generally, it can be said that despite the existence of some challenges in the

%Inter-Am CtHR, Las Palmeras, Judgment, Series C, No. 67, 2000, para. 28. Besides,
According to the decision of the Inter-American Commission on Human Rights in the La
Tablada case(Juan Carlos Abella v. Argentina), Common Article 3 is generally understood to
apply to low intensity and open armed confrontations between relatively organized armed
forces or groups that take place within the territory of a particular State. See Ibid, Para. 152.
Inter-American Commission on Human Rights, Case No. 11.137, Report No.55/97, 30
October 1997, Annual Report of 1997, paras. 157.

% That means, the American Convention on Human Rights, O.A.S.Treaty Series No. 36,
1144 U.N.T.S. 123.

% The Inter-American Court of Human Rights has thus far rejected the lex specialis
application of humanitarian law on jurisdictional grounds, but continues to refer to and
consider humanitarian law provisions: Las Palmeras case, supra note 95, para. 33. However,
The Commission continues to apply humanitarian law as lex specialis: see the letter from
Juan E. Méndez, President of the Commission, to attorneys for those requesting provisional
measures (13 Mar. 2002) (quoting letter notifying the US of the imposition of provisional
measures), at http://www.ccr-ny.org/v2/ legal/september_11th/docs/3-13-
02%201ACHRAdoptionofPrecautionaryMeasures.pdf. See also Zegvel, The Inter-American
Commission on Human Rights and International Humanitarian Law: A Comment on the
Tablada Case’, IRRC, Vol. 80, 1998, p. 505.
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joint application of IHL and IHRL, the innovations of both international and
regional courts fill the gap in humanitarian law by beginning to develop a

human rights law of the conduct of hostilities in internal armed conflicts.'%

Concluding Notes

As discussed throughout this article, certain aspects of internal armed
conflicts may not be covered by IHL, yet individuals remain under the
protection of international law guaranteeing fundamental human rights.
IHRL is appropriate in regulating many internal conflicts simply because
states routinely dismiss the application of IHL to their internal conflicts.
Hence, applying human rights is an alternative solution to promote
compliance with a set of legal norms during armed conflict, whether states

and rebels have determined that they are bound by IHL or not.

For the better protection of civilians, prisoners and combatants in internal
armed conflicts in which non-state entities are parties, states and pertinent
international bodies of a humanitarian character shall cooperate in order to
take measures to verify and oversee the application of IHRL in internal armed
conflicts. Particularly, the state which faces internal conflict shall cooperate

and accept any authorization given to the United Nations or any other

100 Helfin and Slaughter, Toward a Theory of Effective Supranational Adjudication, Yale Law
Journal, Vol. 107, 1997, p. 273
101 Abresch, supra note 33.
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competent regional or international organization to establish impartially

whether IHRL is applicable.

Moreover, as proposed by various commentators and ICRC studies, the 1949
Geneva Conventions and Additional Protocol Il are not sufficiently broad in
scope to cover all armed conflicts.’% Thus, the world needs additional
international humanitarian conventions, or possible revision of the existing
conventions, providing a clear reference for the application of human rights
law in cases when gaps are created, particularly in the law of internal

conflicts.

102 Kellenberger, supra note 61.
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“Benjamin Alarie, Retroactivity and the General Anti-Avoidance Rule: Symposium: the Supreme
Court of Canada and the General Anti-Avoidance Rule, University of Toronto, Faculty of Law,
(November 18, 2005), p. 6

®lbid; see also Jackie & Creary, supra note 11; W. David Slawson, Constitutional and Legislative
Considerations in Retroactive Law Making, California Law Review, Vol. 48, Iss. 2, Art.3, 1960, p- 219
“Jackie & Creary, supra note 11, p. 1323

51bid

©Ibid; Nchl AO<R@- AL U1-027I03 P hAhA 91540 NANHE @ N@TEN T80T 10 01 UICT
NO7EA 98 ThAl7? e7LmP AT AOTPC SOTEAN hol @L A +aoAn 14997 AT8LP7T (W1-
av Pk BT ATPAN PATERE 4.L4AD AIPhEALP 4TNAN V-0t ATPR 22 LUTT U~
M0& BLIIA: hhh 1995 4/9° POMD- LNl AFSh VT a7t (ATP& 35(3)(F) AL +tordng
101 APIPm

"bid
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aoCy~ ' OFL BA AaoAG 14997 AL PI1A 1@ ALY aPCU AR v-bFPT
PILPE PILOMD DRI° PULAAAD: hel PAI-OC%YT (procedural) AS +CA91 @LI°

AG1. (interpretative or currative) (LUP7 1M-::"°

¥l ROP@- (FIAX 0L FAF-NCFT T OLAA +aop\( +4.97, AT STAN::
PAT-0CYT h MAOHT D AGPT aPAlF R ooFG 1%T oLt AR OPT
Nowl 3 chl CHATNTFO7 ao(1FS LT AdvHINC @LI° ATINL.O° P91.a04(T h
QAT PLI° PONTII® 1 (1A PONT vl (NAI-0C%T hTF A79C) ATT0L.09° DLETI°
U1 OLAA 14997 91849 LFAN 7C377 HT° hA.A (S 1%F PILHLNC
ALP7T $LI° eOMT h°l NHCHC PTLeNEC- (PP 8PS MY FCTI° (TNt 412
0L tavpO +4.970, aPPr TAN::Y WISHUI® AL7T HT PTLOND: PAD-T kA
PIPLC DRIP U104 ALWPT 1 ADRP® POMD H9 (HI0C AN FoC
hhéms 97 ATINT RIRTAAT MR P91LLCAS OwT hA PULLC vt
hFav(it 7 B9 14970, LIPSA ALOA DL FaPA( 0FLaP@- vl h@N(t 1LH,
B¢ 14979, AT 07T -2

11 ehov} fe@- +9oh

B1bid, p. 1323 & 1329; see also Geroffrey C, Weien, Note: Retroactive Rule Making: Harvard Journal of
faw and Public Policy, Vol. 30, No. 2, p. 750; Deborah K. Mc Knight, Retroactivity of Statutes,
Minnesota House of Representatives Research Department, (June 2005) p. 1; Brandon ]. Harrson &
Hans ], Hacker, Arkansas’s Retroactive Legislation Doctrine, Arkansas Law Review, Vol. 64, p. 905 &
906

“Jackie & Creary, supra note 11, p- 1323 & 1329; Deborah K. Mc Knight, supra note 18, p. 3; A7°4A
NAT340 PACHLE T (LA D& ATPE 6 PAT-OC%T AS TCATL T @L 1A +aoAND- 4990 APk
A2291 T L2114

*Jackie & Creary, supra note 11, p- 1328

2lbid, p- 1329; A7RHY ALTF T PAPET +499Urt 0910004 RINTG avavePF GF@-:: £
OAPE: avavg @ a9 (171 PATAMT PTG LT LTILeNIP4G PT1PNL&av: av Py +POLTT PAD-
avCy aPlPr 7S apaveP T HOg+@- (LOMI® PSD- M (parent legislation) NONAF 1H Ar+@-
14290, BT TINT @<z

*Deborah K. Mc Knight, supra note 18, p. 5
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Pnr? 9T @A (taeAlt 0ATE4NT UIC 80E Phe1 AgG P&Ce Ot
OAPT AGIGAT:: APPAN 1126 D26 A4S SOCN 7567 ACOL ATLGE (7¢- N
23 P LCONTA (91AT: s0CH AT 4007 L9° OHC av&he LA A0 hie-
FAGOFSA N9IAT L0 N APEhATFO (Aws SCE-PRFFo- AL hit aoaCHm-
OhChC AL A784 A9%4N D940 LA a1 hl7 (Civil Rights Act) AAAA®D-::*
PHAAND- hl PLIPAA NINLD- (hl ATAC AWEATT NI P TP AG UT-OT AL
IC OFEPH A4 av(HS +em14 A e91TTH avethPTT Ahdd::® LUt WIS
PHAAND- (hol DL 1A FaPA( +4.970, AATPPT AAGPP PAPaPM®- T1C AATNLIP::*°

M-AE9° 14T DARTF AFAAAD- M9 aowlt Lo ha ALAT 210A 0790+
(Lh-nég° +ELET NaPenld CHarANT®- RATE4N 04,8400 mPAL €CL L F NhChC
AL AN TEETI° (LIP? T OLAA +avA( 4970, APT AL10%° (710t NANAE,
L% OASA::T LM €Ce (k N126945 746 LLLANT avfIPLTNe (hT
PHLATLIE OO AL PhPl0 VAN FIAd NAPT A1 TR APT 29100 OLLA
(prospective) PP (1ULhHAD- aph\h- +mPhe 1090 ::

*Landgraf v. USI Film Products, United States Federal Supreme Court (1994)
https://supreme.justia.com/cases/federal/us/511/244/case.pdf; and Rivers v. Roadway Express, Inc
(1994) https://supreme.justia.com/cases/federal/us/511/298/case. pdf; (both cases last accessed October
12, 2014)

**Contino, Linda B., Retroactivity of the Civil Right Act of 1991: Landgraf V. USI Film Products and
Rivers V. Roadway Express, Inc,” Hofstra Law Review, Vol. 24, 1ss. 2, Art. 12, 1995, p. 542

*1bid, p. 541

2lbid, MOPE T FATAe ALOMN (ATBEN PULLl-d FCL& AT HZL 1T T hovddn (At +toaio-
02207 845 AING 18T 2F R $CO 16 A% ALAT P104 TEOTE 35 £CLE T hovo-ak: (44
NGOG hek 7 vt FAAA (RA PPN T80T AL SHAAND- hel +497LrE 9°F SUPSA 090 T80T
it 10C:: AMHETPE GC& (AT N0AkI® ALTE 14T T OLAA +avdn ANs AL109° NN
ONIPAL 1% 548 LavAnzhd:

bid, p. 555 - 559; ATAD* &£I°X Mt OLAA FaPAN +104L P AANT 07T WUAN FALTA::
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.1t was entirely probable that because of Congress’s inability
to resolve the retroactivity issue, and because there were
conflicting judicial precedents concerning the retroactivity of a
statute when ambiguous Congressional intent exists, Congress
wanted to ensure prospective application.?

FCL Wk a0 74697 AA vt ©HE97LrE OO7 LG (HIPF Ao+ HAdAD-
L7197 ' NePAdk (4T AHERP ot ORI° LCLT 14971 AT NAT1L10 DLHA
tavA( 1497, PP LANTFIC NTLA POAFT PTLNTAD A1ANR PAPTAN::

... Congress’s intent to reach conduct preceding -~ amendment
must clearly appear. Absent [of] such intent, as in the instance
case, and because section 101 creates liabilities that had no
legal existence before the act was passed, section 101 does not
apply to pre-enactment conduct.?®

NA72% A AO<PO< PhtT OFL BA H497LrF (1A% QaPeem 1LH Ph9%sh €Ce
AT QUTH PTLOOT aPPrY hfhG AS AN? BCZGO75 hadeT 7407 (10K
a@THA LFAN::P ENDI° hl AD-PD (07°140) PLI° LA PINLD- PAMAN TOPS
@A IRLI® el (ANAN, AL NhAT 299474 APTT hd AT9hEAST A79.909
AL KEATAI® 0910t hhh FVA0 1980 SHFAAA Ml A.LOM APE. ATk
hoeo-at (24 0240 NhAtET ATINDILE ATLPT ATLTImPE (F1AX AALTTT AT

8 1bid, p. 555; see also Landgraf Case, supra note 23, p. 286

#1bid, p. 559

*David Seidman, Questioning the Retroactivity of CERIA in Light of Landgraf v. USI Film Products
(1994), Journal of Urban and Contemporary Law, Vol. 52, 1997, p. 444 - 447
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NCZG07 PHAA®- T A28 A OL A FaoAN 40P AT AL109° N9I0T
PA294-57F 74L KI0E (LG-NCI° PA9LSN &CL (LT ALPNAT PCHPA:

ho-Ch OC O HEPH AT ARIP OdT 449911 A7 P91.042 (ChT T84eT Al
NAAS LA T O-Ch hl DONF @ e+DAL V97 (illegitimate child) PAMET @-Ch
ATLOTT 090498 ONAAING PATR4h mPAL €C& (L LU vid (W1-avFINk
PTLIIND7 Aed TOP 91TT T aoA1F (Equal Protection Clause) P99.947 AU A.-
V-G 10 (TN 1769718 74967 OOSA:: BUT ANRE @A} (precedent)
aw/t 19984 N\ChET APCO PFEIPMIA 746 P49 OAT (ATEeh €CL AT
ahéag e 10c::

APPAN NG00 7563 T6 &end SHFANT PAT U7 DOOF oo etoALh AS
NAPT: 176974 786 D aowlAd QAT avst ADCH 2104 (910t avlt? oH
NNLO &8 UPF OHIAD- @7 AL ha 099920, 1€ 02907% e+avAntm-
PACNTAN MPAL GCL& (L NONF O PFOAS. AST PANTFO-T T4t AL DO
PTLNANAD hI 1769714 74L V1-a° P10 TP AQLATC SN (LIPI° PFEIMA 74L
OL3A Aavp\( 4970, AT ASTAT® (9I0F NANASE &I°% OAGA::* €CL Lk
AD-Qz@- avRIPLT) P JoNIOt PRLIDGP avgt (1OLG MEY® OPH APTF LA+ T

¥Comprehensive Environmental Response Compensation Liability Act (CERCLA) 1994; Congress here
by declares that CERCLA section 107 applies to the dumping of hazardous waste before December 11,
1980 there by holding all responsible parties irrespective of the date of dumping.

*#Trimble v. Gordon 430 U.S 762 (1977) as cited by Vance A, Gibbs, the Problematic Application of
Succession of Brown, Louisiana Law Review, Vol. 41, No. 4, 1981, p- 1316

B Marije Frakes v. Ray Hunt et al, Arkansas Supreme Court (opinion delivered June 25, 1979)
http://opinions.aoc.arkansas.gov/weblink8/0/doc/186149/Page3.aspx p. 172 (last accessed October 12,
2014); (.7 U7F 60 BhAC AL oot Pil@- AD AT hbo.h 1972 G/9° ‘tHE ALHD~ PPrhiv:
PrEFPMA 74 PHOAID h kb TLENUS 26,1977%/9° APT DA PPLND- aPANLI® 26,1977 4/I° 1D+

3*Vance A. Gibbs, supra note 32, p. 1322
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a1 AR, AAGPL DT (19P€&MC ¢ P99.0a0M) av Py (LPT LUI° (7L HAD- aoh -
TmFhe 210

The court recognized that the Arkansas Statute was invalid
under Trimble, but the court denied the plaintiff’s demand
finding that Trimble should not be applied retroactively. [The]
main reasons for denying retroactive application were the
adverse effect on the certainty of land titles and the
accompanying interference with the development of real
property. Such an extended retroactive application would
create, in the court’s opinion, too much instability in the land
titles to real property, alleging that they were the ones who
should have inherited the property.®

A9 PFEI*0A 7-9€ TH 9l (PP n@-Azm+ 7 1A3A ek APT O-Ch PAIPII°

FC DONF O ATOAS. ALT FI°C NANATT 14990 A 18.P7 TRCAN::°

12 PAAA b +Phe

PAOA @< ThFe OPHF PAOCT UICT (Continental Europe) (19PCY £4% /hel
ADP@ OLAA +aONO F4R9, TLPT M WT9.8OM ARLPLATIPHY MBTD* AT
MoF'®« hGA Havy (ChF PA@-CT VICT &Fch Nl MhIF@7 (Civil Codes)

B1bid; FFaPaag v-33 49340 P20 T MPAL GC& LT AF28NA+F7 79€ KT PE10, T mPAL
GCL O A7 74L (PLOAFD- NONF O +O0% AZT P@-Ch hdhA 701 A76971A 746
@43 aowlt PRMIFD Kl U1 @GP (9I0T (LD P4 7456 NchC AS A1NG T8PT
(pending cases) NAWT MAF$C MLAA +aAN 4977 AT hETAI® 0990 ONIPA:: (Ibid, p. 1322 &
1323 footnote 55)

*1bid, p1314 & 1316 APPAA L% N&DF hbeh TC 11978 (NHSINA @A N74A) N@of: LAHLE Mt
L2107 AT.@- hG mPAL FCL& LA hIF @ O+OAS. AZTT @-CA P7LhANAD-T U U1-0F° 10
ARLA® (7Nt 99T NoNF O ¢HOAS AST PI°C (LCATO- AR (1§46 TIC hChC A&CI10-
AT.O0 OCOT ATLELD- &CL (LT aPhNATA::

¥Maris Onzevs, the Restriction of Retroactive Legislation: Conception and Legal Challenges,
Jurisprudence, University of Latvia, Vol. 20, No. 4, 2013, p. 1359
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ALOM T OLAA  FEPMA® 1497 A8LUE  PULlhAhn &701PTT
AOPPPMPA::® NPCH LOMD- POET 6 ch (G h9° NIAR hAFLITT OAT+C
Petch NchC AT OLAA TaPAAD- +4.971. AU ARTNI® (statutes shall not have
retroactive effect unless otherwise provided therein) (994t £L1990\::% (ACIT
OATHY VICT el AOpO+ OLAA +aPAN +4.977, 27U h)l hT4LOM Lo hAhA®-
avCy §2.9° (absolute) AGLLAT®: (AR U5 (ATAIL PG Tch NchC 7T AUHA TP
(public interest) (LAA MLAA +aPNO TA7T, PTLPT ch9l AT2.LOM A LPL LTAN:: P
AFPAN, NECaPT hl ADR@- (AR U-bF LA Faop\O 1497 PTLP7 hl T1-A)T
PILTAD PP LOND h AT LILAD ATMEeTE AR PTLOMD ORI
PILAAAD: Ml (AP T oot AL P9 LaoM@- 1-8F (NI° AGA AT $LI° AN fir
hIPET H0¢t (juridical acts) TP0LIT NAAD- aoCY (illegitimate norm) £99.074
US AT AC%T TI0LH ALOLAT AT NAMPAL Pt ADT AT MLAA +aPAO 4971,
PR AUHQ TP° ANAL AT OF OPr? 1-vF0 3P GC& Lk h 42
(jurisprudence) P28  LFAA::Y (AMeT PAO-CT UNLT VICTI® PAOAN VICT hl
A@-ep> OLAA +avf\( 1497 PTLP7 thl ATR.LDM 994 LAT NN ANdAL PUHA
TPI° (significant public interest) A.TC NF P (hNlk FCL& (T (European
Court of Justice) £4014 a°CV 1@-::*

Bbid, p1351 & 13521 APPAN £1794 OTHLE AMPAL Phel DL (General Law Code) A7P& 147 91804
04.67108 P& ch NG hl ATPE 27 2181 PADOTSP PG ch (1chC ol AP 57 PLCE.L P&Tch chC
hl ATPZ 67 chel AT-B@- P9.0M- T OLAA AN +497 AP P99£10 aoP7 .29k
3Spanish Civil Code, 2009, article 2(3)

**Marise Onzevs, supra note 37, p. 1359

“bid, p. 1360

“Ibid, p. 1361
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A8 PAD-CT UICTI (A8 P8t NduC T84T it 0LAhA +avham-
+4.997, hW18LUPr (WI-0P0t AL ehahAn::® ARLT (AR v-bJd hAPT NATeC
P @LAA FavMAD- +4.97, AP'F ALI09° 2710 ALIP 010 AT AL ChAD-CT
1l A0A PRt iggs %/9° @4y 4% AL PAAM Hhdt arFat::* OHY
18 MhATT 182 PU1SE PAATALC T84T mPAL &€C& (k  (Supreme
Administrative Court) PAM@7 FCH® AIRTLNFAD- A79PANF AT hhh NI965 -
1975 hAT7 H0A POLPTS TAT AT ATHFCTELH NP APLT BCI0ET
V&P ANAN. 4.2 TATHT OLPTT TAT ALIPCT hd? NAA M975 %4/9° TPLA(.
AFOA NPT AP FAAL::* NLH (%A PUeE @Y (NATT ATHCTEEN Tlé.
°Ct ¢HONA aoPr (9P 01m- 1991 %/9° U4+ PhMANL TN AP0, hdPAnT
VeET ATI6ST PTLLOLAIDT TIHAN NP apdh ATRheA 989 %/ A+ATife
POM®D7 AN PO h aPwlt 19924 AR TP DIATT NCL (Concession
Board) Ak APCAA::Y (CH NATT ATFCTERON AMA MPPTL SHAM a7
Naordh AEFOT 0P (LLLCIDI° 1827 NN etavAnt@- T10EC aPnge
0+ hAT? eHIm (LPP9° $29° A ALLA®- hAT vl avhgd hAE 0990t

“UIf Bernitz, Retroactive Legislation in a European Perspective - on the Importance of General
Principles of Law, Stockholm Institute for Scandinavian Law, 1957 - 2009, p. 45 & 46; A?°40 ?TCBL
V1-0070T A1P& 97 T OLAA TaPAAD- TR AU P72 FA (no law may be given retroactive
effect) @PPF7 £R1F1DA: 91979 APLT V1-0°0F ATP% 10(2) hFhag h&e OC ¢HeeH Mt 0LAA
TaNAD- 14970 a7 LALAVFD- PP RLIFIDA:: (hl AD PO (AR U-3F OLAA Taoh\( 4.9,
PILPT PNC hl TIONF PTLFAD: (ANEE U3 ORI ANVFLG L (A28 MCTHS PADTL P@-0
(LeIPI?) (F 1m-::

*“bid, p. 49 - 51

*Klippan v. Environmental Protection Agency, Supreme Administrative Court (1996) as cited by
Bernlitz

*UIf Bernlitz, supra note 43, p. 56

“bid, PANAMNL TNP T ATPE 5 AT 24 PLI® ALO LATNL VAN (responsibility to repair damages
remains even after an enterprise has been sold or closed down) NI Pena®l (L7 chF DLAA
tavA( 14997 AAPPT AATPP PaPND16L 7D PAD-9P::
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OAGA::* 187 (PRl PHavAnt@- PAPLT PANTSLC T84T mPAL &Ce Ot
17 hAT7 haviime N+ ALZAD: NhAT ha AZShed 29100788 PANAN TN
989 %4/9° (&t PAING ONAPYT AS A%k chdl OLAA +aPAG +4.97, AT 71TA
AAPPE (1h7 ADR@ A Po(iD168 £701 LAtParm OAPT hATT A.nPP
AL109° N990F PoLLEC aP(4f (oY -4k TCHA::*

2. PIMC &t A8LCT AmPPP® MiT it AS ATt PPLN-T T80T PHenavd

val
241 P1MC %t ANVHELCT AmPPI® T LHT ho-Ch KYIC

117 L AN NINLD- favgt ot (CAT AC%T hTlevs.m hG (LTHhCOES?
CHF AC NINLD+ avgrt OATPC® PIMGC oPlt WILMNeT TLAT PATPI® 18-
Oagsr: (@-Ch: NAMF9° 1 et U3 PT DA A0 0L A A0+ PTLHANG
NG QUTT Lavdt St PAOM®: 9INC aPAtT QUHA UAF AT1L:40 POM@- APS:
10-::32 HY APE ANANT (oost AL NM9° P+1L0 PRHI av(it F A19.5 T
T2 LTHDI° QALHI @« a4y Pav(iTi PaPADTE PI1D-LO: LTINEHET (DAL

bid,

“Ibid, €/0k NN MITF (private law) LAP PANTSLC T OLAA +aPA\G T497. AT AT1L:4
9l A @ PHAN ao(It PAD- (LIPF° Ncht Pav01468 700 MAINA NOHPC vt OLAA +avin
12990 WIEUPT T4 PTIRTFA aPPET MR A

oqoq avjefki PINC et N6t NAAEEL:- (hel P11 aPOPTFG Nh71e NP hAd PAD-
ATIONCE AP Phel avgdhvti 228 OARIPT RPC 27 2001 %/9°F 1% 157 AS 1587 (N“LrG
aPATD AFSP Nhdd PI0@ P1mC vt ast eCit BHF AAINC avét hATS. @FL AMAD- AT+
PIFAALD: HEFDF $PLD (199.0°Mm- )¢ +DALTF avihd NF INC: ATLHY ALYt adt aant
ANOL COt FOAET avg E@Y AaemeP IOTI° TIC PICNSTF@- v Netch NG hel RTC
168(1) £791 SHT avl& Tt LFAN: W14U9° (ALY ANAOPT b aved MAAeLP htehd +PUe
LHhCAEST BHF 2C PF ANTHRCHEST A0 0TS AMUST a0 18840 P1ACIA INC:

et NG helf APAA. (1RTC 2875 A +nFe &101PF aowlt avet (AR LAANE T0C::
NETC 826 AG ThFe &1ILPTF avwlt (O-Ch ADLAT (HParm@- $LI° +ntd AG heTC 2427 hah
2470 (tPaem@- A0 NOMF DA DL AAD- avFAAG 2TA 1NC:

S2RPE TC 311967
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AL Poo(mt @RI° NAA a8 LTINTFANE aP-(F AAINLD-9P: LT K78 OALHI D
Lt 29LF 0t @e9° QA @LI® AhA aom? PALLO AT MEI® hiHU hhie AhA
a7 PLLA AR NAALHI @~ -t farmPd® av(VF (1 F AT8.TLD- +L717 101C:53

NPPMA P4.L.0-0 ¥ PIMC 0ot AFELC AP F@-E A5 APE. AhANT
% AOMT  RILAPavsP  eULININ  aPCPPTT PPH  ATS HCHC L7191PT
ANINZ@D-9P:: Navgt  AmFPPIT @CA IC (FSPH APE. Pavst OARHIPT
a3 FOY AMNCS O PTIPAT P9I ANFAN ANAT eTID-40 a1t PATF-
PRy Pt 100 i OMOD- Ph Lol LIMC 00T ANFRLCS AMFPPI® APE
neLPa- APS (04 oAb havst AmPPI®T ANFSLC IC HEPH o175
NIPTT eTlavAnE HCHC L191PTT GHA: APE. &€7 (U1 ANMAZ P04+
NALHFPT AMTAN AQAT QAMmF ©LI° (OCh oI FO7 ALaTANS: 71T
a7y LRGN

04,800 aFINET M Fotde A9l Ndud- P DAA @t ImC  avlt
ANTSLCS AMPPI® hITT ADTLA::5 PavBavsPm- Ml hPS £TC 461992 (LU

SSHZNTIU-f ATPX 5

HhPE RPC 89/1989F APE. Pavst AANFTE a1t PavPeoIntS PUHA F aoPrTS avdt P98
PMICADT PAACEL NhCTF NhlANG VHOTF 24 M1 PR 291117 Phdod V1-0° 10T
Thtte 0O 10<:: PAPE. aPLE AT ATPE 45 APAUIC PhdAé V-0 PINT A1P& 40(3) LovAhhA::
ShTP& 2(3)T 5 A9 6

SAPE £TC 456/1997F

STRIP& 5(2) AT 8(5)

BPLI® (LA APE RTC 46/1992 (1A LUT APE LAAND- APS £TC 133/1998 AT 91014.097.9 L7t
EPC 511999 TFD-:: ANT hANTI® P00VFD7 hel AD-PHPA: (19o0lE a0&T1G PHTPC VN
(FavAlrt el 2T NE AANT P.L400 TN AP hANT P4.L40 a0t AOM@- hel avlt
vt LUINFRLE NANT hATDE Phd.L4 V1 PPNt ATP% 51(5) AT 52(2)(P) Lavdhtd: TP
08,800 PN IMC 906 TT Otavat QA A8 T8L HCHC hl halo-nt ehd PT PS
aCPPT7 D&Y IAA HCHC 9 hAdeT AT8.LOM- (VT ootk A& 50(9) aPALT @-NAG AL
APS €TC 4561997 A1P& 17 7 LavAnTd:
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(HY APE aowlid 9ImC aolt OARHD avlrkT fapmed®: eoIneet: AMSD- hCh
ALC PUI@-LAT WPRU9P ANFAN AOAY (amF @9 A@-Ch PoItANE ao(t
NL@::° NHY APE AYIC AmF +POR avet (LGLD-9° 0RFTLO9° POALHI DY
avgt W40 OALHF @7 ATLMC AD+ PIMC P& T NOMmF TIntAAE LFA INC::®
@-CO O ORI° PA THH ALLA PTUTFA (LIPY Pavstk OALHT AILAMD U avst
AND-° P ALAD- M40 (FHHE ALATAAE LTAA::* e1NC avet @-Ch PARHH,
PILTANLD- U7 ANAZHF @ TAN AOA NF 10C::% QA ATAAR APSE QALHDT
TG LAV A@< (APPAA P40+ P&t LA AB) OALHF @7 (9P ('+HH, ®LI°
NamF NATT OQTPC A rHE Pt AOCA ALTAP TINT 10

APS RTC 4619927 LAAAD- PA1ha? LI1MC a2t ANTALCT AnPPI® APS &TC
133/1998 (U7 LU APE he&P@ (AN vbF havet ANFRLCS AmPPI® IC
e+eOH HCHC aPNPFIG ALIPTT 0918499 1@-:: (HY APE aoAl+ Pavit
NALHF @ (O ACKT e AovdT (119 AMLD- ACH ALC ABE AP A% @eJ°
PO AOA aPET (1AM TINFANG TAA::* IALHI @« AhA aom7 PALLO NE?
@e° P0HAN ANNT PTILYPA NPT GHI @7 ATTTE@-9° ACH ALC ('FHE, TI0TANG
eFan::® QALHF @« ARGHH P9+ ATLWPT ORI THELO: (\chel +PORTE AT PPL

YATPE 2(7) POFAN AQN M0t 0O AQATE eHIPHING P40+ 91 01824 PAAD- PLHD

NG E7 ao+8LLE . (aPI4T TLTC TI75 D-I° (@~ jD-::

ORTP 2(4)F 2(7)F 5(2)F 6(4) AT 6(5)% NaPOl+E AT DN aPEavse AL Pavlst AT eHLL10 7

APE: £TC 1619897 AD-TF PRIl PP D PN

TATPR 6(5) AT 5(2)

S2h7bR 6(5) AS 5(2) NrHE AFAANFAT 079,10 A0 AAGHI D7 A9LA PTLMC (WTPR 6(5) NF 1D-::

SRR 2(4)7 5(2) AS 2(7) TEGHM AIN(E Noowlrk PAAN AOA AOA (FCTHaD: aowlit aop.CY
2970994 LAALHI @ AP ORI° AA TTT PUPTT A+ 192 ChFd\::

SHRTPE 17(1)

ShTPR 16(1)(3)
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WISV QHF @ (MCS (G ATLAFRLC ORI° avhRLC AN P71F A% (A
OLI° MAZE (APE. “104.07LE L7 NTLOMND- PLI° -t dow it ShAAGA::*

2.2 AT PPLNT 8T PHenaed VAN

2:2:1 M8 K787
AP ALIP 00k& (120N O HY N3G @28 O-OT PACH avst 1NLF@- AP 1988
%/9° NHY AAT° Ot FALTPA:: haPPHFO- (&t a6 FO7 ANC ATC LN
PO AST@ At aohao: (1AL AG ASTFO @/ MEE hLI° ThEAD: mbav-(It
NG AOPO NP RAP° avsk OAIHY APT PTC 088 (LP7° hli havd-t
NAA (ePhhAF@o« AAe00TF 1ovdms P0G O24 &CL (LT 12001 4/9° 16PF7
Ahche 0P0A0 @ 99 7 avet PTLOCA AA 0N ANA PAA (LPFI° 9T
MWROF AN BI°LM- avirky HhGAd: AmPar AATNC Av-AT A 8104 NIt
OOGA::%®

hHY OAA Ak ARIP AS BHFO AP OHON 901 AST (aNC +mePT) h0FT7
ot 3 O&A1FTTT AEOImT (hVFTT O/ Mt K8 AP S (AT

SCATPX 16(5)(6)F APET ATINLO° POMND- L3N RTC 511999 ATPR 11(7) POLBTT PLI® +hti
A% NAh AAD O PTIME0T U GHEHEA: RTO-90: -

U) AhA oM PALLG- ABTE AF haa 0N AOAT

A) @4t LANTFO- AA oy PLLA- ART ORI AN ANAT

ch) LT PAFD- (ST

av) OAST (POF PHEC AT DNF NAGPALtTT AG (P0AD: aFC hema/F 0T AahdTAL/F

L0 aomeg® a1k WLt UT)

STaoyang (148 AT At At AT (2 (PF)7 0eulolrth MPAL &CL OV ANC AL Taot: ao/d 860891
h9°0 05 P7 2005 4/9° (MHY OAA Prryane (146 75 KA BMea::)
Sav/d 68757 Ptk 24 7 2001 4/9°
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PIOIMPIPNTT oLt avyarg: 1AL (PANC APAhT) A74.ndd POt PhGT oot
P98 QAT @AR® AAC 210PA (71N &/ )chj% 358 avwlt av P g
APCOPA:: havpnF +PPTIPTF ANONLDT APD ALEI® Hovy ASA ANO PT1.5%4
N@PPeFo- eavgt @-Ch toemPP a1+ PAFD-° (TN +hehzd:: +mdPT
NORAFD AavpnF 080, NH9T 099.5C AG PANITTT avit Aav@-da a1t PAM-gP
A ThehiPa:: POL8@ §CL (L 1ePTT Ahéehe  PP&Pa- @4y eo1aC0t
NICT AR NTINT OASA::® +méPT (Y @-A4% $C MPATT AN DN HY
NG+ €Ce O 2907 (LLPCHI® GCL ik 0448 &/0AET @Az avtt PANTI®
NN AR PEFA::°

PPN TMSPT AR NN mPAL €CL& (LT ANC A% TFoet PANC Ak NTIPLOFo-
Foek: AP ANGE TUT AL 006 PRt M988 %/9° haetP A @1 h7L4°+
O<Ch WATLhET T8 av 30 LTLTCOE NAPS BTC 311967 aPwlst 1@<:: (1HY APE
A% 5 owlt AN ANA Pl AOCA STAN N PATLITT AAPT AdPANT
TF7 AOCH ARTAP: TmSPT 17 09T AST (PreFo- (OP+ NINLO: M
awlt O T ool favmln alt ANFO- (TINT eC §CL (WY @dl
acHd::"

Aot (LY @45 $C NPATT Adofol-d MPAL &CL (LT ANC (1L Foet 2ANC
ANEF APCOA:: 2PoF0 CHT (A4 1T WeOT NINZOT LH 20tAN AOA
ey +tmPol. INCh PS APA PhAk ANC AL Foet A0NTE LAAD<F hel
(aopp aoE7 W28M TIRLT WP U9 Gt 10+ P 10+ tadPT AHLY

SN0~ (%15 ¢7 2002 9/9°
°av /2 32367 PPt 10 7 2003 %/9°
7avj¢ 156547 TPI*T 06 P7 2005 %/I°
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PP aPAN AavANT PL-07 PACA vt 20 Gavt (44 AAS. AT L0 hrtol AL
NPt 2l FPPC PTITC 10+ NAPE R TC 1331998 aP(l+F havanT P91  PAP:
AB PS CANFTTT avdt AOCA PTLFANT A9 AAMA PhAA ANC AT Faeot @A}
avtt ANt 0990t HhdhdPa::

PANC AL Taekg® PhAk ANC A1 TFoet 07.9hehi@+ e1mG ovet RHF AL
AaANT a1 T PAD° NTINT ae@Ar I, 10+ ORA ALLATP? PTLADT BT
(ofH avBavs® (APE |TC 311967 ATPX 5 AS P0FAN ANAN Por@-lh oot
PATAMD (LWPY° +Phe NOMeT 04,8400 PIMC et APS €TC 891989 AT
2(5) APE BTC 4561997 ATPX 8(5) AT NANh PIMC 9%t ANT8LCT AMPPI°
APE €TC 1331998 AP 2(6) AMTAN AN tPid(l. TCHP® PTLAMG DT
PILLRCT @UPGTTFDT Athd: NovPmAP® ATHPHD- 18L H97LrE PADT M9
Otacant AT 7:-

PhAN OOC (177 Taot ... 78R3 (APE LTL 311967 dowlT PopLavsm-
PracPT AMTS PATPANT APT 1988 9/9° PIP#4113 14 7Pt (199647
AP?9° ... hAPE €7C 311967 (154 (MAPR 1807 PO PImC 7247
APET 00 1010 ADA Poavi? 1S 10°04e TC373P7FF oot
PLL7 ABLAT:: (MAE NHAN: PINC P47 ANTHLCT A PEIP Pdi5" AP
LTC 133/1998 4298 32(2) APE? 071,947 “735@9° YT L] ovansf DEIP
ATP8P ALl (IAPE (M85 7997 AL 14.979 1 A2RTICTLD- P1LITT
N7y PN (0C OAPE A2ER 16(5) AL PrPat QACHT ... ALSHH PP
A2RUPE oz NCS (1 A7919E0C DEI° o188 NT940T P79T AF
@eI® (1Ml APE? NTL09° 170D L1 179.L777@< £LI° +hia
Tl CAANGA (1790 PLITI035 (- 725l APE? A“U04.09° (1DTD-
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L ETC 51/1999 AR 11(7) U - 7P (MHEHED- ELIP 1htd\ AtaPAhtT
PP HPRF AZRTY1ANGS (I EEIP +hita aoel 9P (1484 U AAhn
2l PALLG ABT: AF A L7977 P10 AMAT... (7887250 €8
ADCH P QNG PrEoem@-F PATSHI sD<:: (10PPRIP ... A7-9R
AT PPLSED AP BTC 311967 ACP? (Av-b Ub NHAN 14,977 7T
PATFW APE ETL 133/1998 AS LU APE A7T04.09° POND- €3] £TC
511999 $F@D<NA 7

NePmi Foek +TméPT NPLANAG HaPh ot Pl ASA AN U154
@PCFD- KG hovpht 7 TF weotr M0t LHh ANZFO ASC St
PILONGNLDT Aot ARAP L0 T 10T PEA NMLBLPTT +PPC ALOL- P88 O
MOS0 &CL (LT PHIIM &6 TICT GFo- NAA:: hHY ATC °19° AT
POLED- &CL (LT AATPANT ooty OAID- 099F PO ANA 10 N9 AATPUP-
0L QP97 (@t 848 17 haPdAn T +m P, 091,000 043 avP +P0L1T
PA@- 1@ NAA:: (19PRLAT° Fiet PhANT ANC AL TFat @Ay (19PAC havhnT
N.henlm- avgt AR W@/ Me+t he9° OC +hehe NLZA@+ &CH aom?
PAALHI T oo PAD- NP +MEPT PPN PECE P POTL +POLYT PAD-I°
tde MF0C L8 €CL LT AG 0200 Ofe B et €L (L ar@on Po 1Nt
PNTEE PAT° LA OAGA::

72 poyao g (J4,6 7467 TINFOF RTC 67
SFeet NHY &9°899 AL 0LLAM- AavhnT NTLTF AP+t IC APTE . hPHIe- NaPFC NHRATC avgrty SH
L0, F97 NLHLLTE NevemC N0HAN AQATE PPHD- 1@+ (TINT 1~
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2:2.2 4L AT
LU 8L PANC AePAnT eUrrF@- 40 Am™ NAUC 4AC H4PL @44 §C& (L had
ey NANC +mé AL APL0F@- ha e+Eavs 1@-:: Phir SHFI® 04 oLt AGE
@/ I % 0D-CH PFANLATY Aeet P8 avrt +mé NHANE BH APAPP 2,905
QAT A78.L04007 LOATA™ 2914 INC:: +mé (0t ha ePZ00T o4t M984
9/9° ho-+&CS aaean T am™ 74 09°+ he +iak eHAM™TS 1989 %/9° Pavet
a9 @P+ M0 HEMLAT QAT AAP A2109° NTI0NF Fhehzd::

POLA GCL& (LEI® AngNS®+ avdt 989 %/9° Pavsrt AT WP+ OherAnT AST
O/ AHT I OFLALA aPPrY N9IL1T tmé avt? AhaPhnT A.LAZDN 2104
N9\t OASA:: Tmé (LY @Ay PC NPNTT ATPOLA 159° HT he s €C& (W
LAt (LePCN® €Ce Nk P08 &C& (W F? @Az PIeET NF (avdeC
AR TR

PPN tmd Ahthee mPAL €CL (LT ANC AL, Fhet PANC AMEF NTIPLN: Tt
PTT AAPCO NCheFOT N OABA PhgvANT AGTH P M99l %4/9° vk
Pavgt @CAT APOAT 49, PTLPIO- Al NOPE (1 AL PINLD APE &TC
89/1989 1W< (1LY APE aow/lAd LAALHI@- o400 AOA DALY NATPC AR NaoP?y
NF avo-Ca AATIRFA havdn T P99°F et ANA T N4 dAdFheneT PLPoI9°
(LUP7? D 099 a1t A9 (99T 047C €CL (LAFT @A N1aPAC DOASA::T

400 0’ AG Me 7P0ME7 08,8000 MPAL FCL (L ANC (91 Faet? avjd 963957 TLPH.L 24 7
2006 %/9° (NHY OAA PEAD 4mF 744€ heH0A Lmi-ix)

75av/& 12054% (15 13 P7 2004 %/9°

7%av/d 51475% VAC 18 $7 2005 %/9°

77avd 275197 FUAN 09 P77 2006 %/I°
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APANT QUT @Al NPFOP NLLl-d MPAL &CL (L ANC A%L Foot AlkI
099940, Foek thad ANC A1 Fact Angngo<r 148 hAPE €TC 89/1989 ATIC
Navavp\n-t PhaPANTT TPE M- TILT A0 1@ DA ALLATP? PTLADT BT
eH NChe-Fo<7 aoCIPZN:: (HY aPAlt AP RTC 891989 AmPAL CHT PAF@-
aCPPTT havf7191 QA HCHC 180F7 hAht+d®: ey APEI® (APE &TC
456/1997 MM PHAL 10 NAA= (FenT169° DY N4t (19v/% 86089 (Prryoret:
nie 7€) eavirk: AARHZ APE: &TC 133/1998 hav@-Mk: (&4 9>t (LIPT9° himC
agt @Ch TEE IC OFLPH N7LPCH 14T AL AP &TC 133/98 AG L7 &TC
51/99 1497k PTG EFD APy ANIBE 0hdl TCTI° 2Om aPPRT Ad-(hi:
PPACI° IOI° ATRT AT ©)C AHIT F% PhAN PInC ool APE &TC 133/1998
haew- Ayt (dh 1991 %/9° P90k (LPT9° +LI° ALA (FAM® ANSE @A) aow/lqt
ALY ANC hChC av1d Ao 188 A0NTE P91T40- SHALD- 94,8040 aP vk
AP &TC 89/1989 ALV7T A%h PhAk PINC P4t APE TG 1331998 AG L7
®TC 511999 NePPr PhAN ANC A% Foet +1ULTE LAADT APE NaPmPI® Aard T
h 299PLA aoAVF PATIP (990 T aP@A aowl P 0hl QU H4.89°0T 10 070t
@O0 NC NAPE. AT L7+ aowlt AePFT AhdhE TILOT7 WH.007T 887
aONNNFA

3. 04.L40 mPAL FCL (LT ANC A9, oot NAM@: AA18P: TCATL AL PPN T

nAL $29° ALA B9°C (@Mt PIMC 9%t At aohhd 9°7 Phd ARYE A%8A
FTYHOSA: Y 09Pmd NANC AL ook A018E TCATS AG O-ALPT AL PhT7
AP (perspectives) h79PANIAT::

Rav B av P~ PCATRM-TG CO-ALPET SHT NALPIFP 1TF®- 999t 1@-:: & AD-I° hel
ADp@ (190PE PHALP 9 NTID-ME: PN7eTF (1998t MALHFIPT DRI® ®LAF
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and AT P&MC PANTC:: AGA Al ALOM $LIP° (LA PINLDT NaPAC DRI°
NAdN P30 (ooPr ook AAGHE it havo- Mk (&4 PPt (LP9° AT
hHAdA OAA 299400 8L (A% 9 aPwid aoftGe: RTCOFA:: LU ATAAR
0t U0 1RFPT LF4FA:: NAZL O PHY LT 148 APCN NPSrH avd et
PAOF T PPPH0T 7 (date of the deceased) ALUPT hChé P00 +7 AAUY
PAAAND- el DL A FaPAN +4970, PSA TINT ARFAI® (71N PDAL FAN::

0AA Od 90F 0O+ LH FOAL AT OLAA FaPA( +497, LU-T (LAA ATT T-4%
PPLND- T DHAAA OBA (PP PPLIPD- vl Gl ORI° eHAAN PP'r: AG
PP NINLO- vl LAP PFAAAD: h9l OLOTFT PTLmP® NeoPr @mk +PORTH
PA@- 1@+ NTLA TI0T RFAN:: ATPAN APE RTC 461992 N1¢- AL NN OPF AQE
PPHOT P P&t PA@- (PP @A PAING AS Ll 0AA APE €TC 133/98
aotT ATOCA ANTLELCID- hChé AN APS aowlt e+l
PLCIPA:: hHY ATAC AFFT N8 OUPF AR 4T Pavsrt OALHIPT
PP (1PLI° Fnrtd APE RTC 31/67 AS 89/1989 #7¢- AL NIN(F OPF NavPr
a (I PAINGTFD (L7 (APE €1C 1331998 hchs A2 a1t 1T (evr'r
TP, PIPA: AtTF AP0 Uk AT ANC 491 Faek hEsn eam;
°n78t (the rational behind) 0% v-23 ALAPI°TI® A% APE AT T104.0671.8 L7t
OF. 1A FaAAD- +4A7, WP £LLID- NHY APTFP 17 Navidt 1@« (e avravt
SFAN:

UAFEO A0 kel AN T aoCY hS ANC (9. Tt FCATS AR 15T 09714
102 (HY 418 PANC A9, TFoet AR9° AL NChF HTF7 99T LFAA:
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U- hl A@NT aoCYT 29170 AP

hAL Nh§A A7 A2LAtavAnFI®- (aoCy LLE it +4.97 7L hFO8.0t L
AP 10 GUT ATE NAR U (W1-ev0E hAthAhA OQTPC hel ho-spo-
OLAA +aPA(N 14970, PTLPT hdl ALOM RFAAN:: hdl AD<PO (1A% U353 A4
ALTE (hl PULLeOMND- (\HELPL ALY AT SHAP GATTT ATlahTt ORI® PUNNT TPI°
ATIMOP 1@< AFPAN (VT PANC (7 Took 01704, DCEW 74575 0T Q9
@A MGG PT (DA APPL OLI® (1GCL (Lt &t AL P9100G 10+ NN+
A§/V/% 1723 AQ18E FCTHP (Pt OAGA: NINLD- PHATPL hwd-C OThT QU7
v AP (ChF NLC ANLLD- ANING AM®1 AD-p@- NOTRTF AL NI (U4
AL PTULCADT NAL ATIaPLT ANC A% Tk AQ18E @A (OTNTS (142570
TRV AL 497 ARV PTLLLC M (IO F M OLAA TaPAN 149,
AT ALCAA: (1AL 033 (chol AQR@< ATLIT (OtPC v-0ed° it 14971,
LT NOMQOT 7 EPC ATLhGOF +0TT ATLhaE hivkPT (acts and events
occurring after the issuance of the law) 1@<::* hHY A79C PANC A1, Taek “Cavirk:
AALHF APE €TC 133/1998 AS T104A9LLD Ll ¢TC 511999 hov@- M-t (é-t
P+ (LWWP7 A7TT Povst @<Ch hchg AANTE 9177 PANF ha (PL00TF 0Pt ¢
AL NA®- (HY APE AS L7 aPlt 107 AN FCHP° aPhmrk AIHU7T aPCPPT
LPLGN TNt LFAA:

I, DCPIW AG Ay AT 2OCT (0AT APF)F 08400 mPAL &0 AOC (191, Tooti avjd 21448F
a1 01 30 ¢71999 %/9°

PGt N h7 9000 APE ETC 639/200FF W1P& 3%

20UT vad WICFT (308 A¥F “00L.060F LH” +NAD (Paemet £101PT AL avavpht
LFAN:: A181L L Ah°1 ADCP@ AT LLATA (PLPD- 7 P84 FET HLD- N HALD: Mh
ATe.PAE 19984 hF DFAAA A P9LPCh FEET 17 NA%t hel AAQT AW 29.0TTH N9P4A AR
P68 10D PAPIPMA: APPAN PAWSS witT 188 APE €TC 3771996 ATPX 188(4)
“NTISTFD9° 022 NCNC A9, AhAt (aP3eF AL P ¢/7¢- NChET LU APE hovgkG+ N4+ NINLO-
hl ALt (BN 2Co%T €992 P15 0" 0TI £.L19 04
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A. 2@-Ch aohd A7 W91 1@+ el 2C 99194 AP

PANC AL Fook AvAEP® AT e Ph720T ALAT T hevo-n: (4t 9%k
WALHFPTT @Ch 58 Nhddk O-OT Av<? N0G AL Pt hPT 14990 W70k
ALCAA:: Took ovyoeg 14e 786 LOm@- 9°N70T hAPSE €TC 311967 (%A
POmt hiF AN AN PULADTY (PedN v TCTHI° LAm- NaPPr: (- AL
0A@- APE £TC133/98 AT 32(2) 9POLT APETT RILFPLT V1T L7r(1T apavg @ @R9°
A8 AweC NAPS. (AL T84T 499U 0918740 OWAPT AHPHD: 188
14990, A7 271100 APE ¢TC 133/98 AT L7l TC 51/99 (PP NL7(; ATPE
1(7)(V) aPwét 9T And oo PALLG AR NAAD: O-Ch- PTLAANLD AQLFAN AN
QAT AaedF 97 A@-Ch 2INPA N9LA 105 (A Ohd Took A48 dm’s
746 (m@- N1t APE ETC 891989 (APE ETC 456/1997 (AZ hardsg°
AL HCHC £7191PF et Moot AG hHY 04+ AQ18E TCHI° PAD- DA}
oMk Phard Nt AGT M9o1 %/9° (LI°EI° hehg avFot PANT NAPE: €TC 133/98
AhS L7l €7C 51/99 ao(l T 10 NTIAT 1@

Noealt A7 A@ A NP0 L NPTO- av§4P N§e- M-Ch ShdFA=* 19T
ao ot PNt Pé PIIG P aOAVEG LI PEI ML, MEOFE LAAG

OHY aoOlA Nooyaeg: (148 7€ 9T hf heI° LG P91 M988 %4/9° (LY N14Lh
am’y 748€ LAP T O/ AT 3@ Pt 1991 %/9° havlPr g ADLOFFo-

Savlt Foek AaPANTT OGT PRLI0T 7191 &) £TC 511999 ATPE 1(7)(V) 10w PT® LU
£701 AhA @M% PALLA PN ANAT Po9.aPANT 1D AhA aPm P4 AN ANA DT APY
PILTFAD NAPE N(7)(A) Pt 10 AhA A Faok AcAnT 0100 AOA @ OdHLI1m0T
v (TSP T DPrt BI°C hardnT 04067 avet AAS. AT L0 (19770 26 +PTC Po1.04 10
AAD- havheneFo- A72C) 0N AOA ATRINEG ARCT £IP4E AL 0L AL ALAPNAT:

5206:ch IdwC hF #TC 826(1)

SHLNoIU-E RTC 826(2)% AHUI® 10 AT°AN, P67ch NchC T AOM “BU b7l hor& Gk N4+
PTEaL@- O-CA PUAANLDG LA PTLNED- (PLITPD- A9 aPOLT 107 Tfe MATPE 3354 AL
NI L1110
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PILLATANGT (0P E CINGTF DT av(F AF 10 (v-tkg® OPF 105t T Pavst
NALHFPT (oot AL PINGTF®- REHI a1 (@-CA av AN 1842 P180 PPy
hAg +avphhGA:: LE QB A& o>(F P9LAT 9 AAOM OF LT 0ROt LH
OClr ATANGNFO- oo F PAINGFD APTF TP h9k hhoed~t (A (OM w9
aO /T @-Ch AT L1585 TINT TP P AL TIP::

- VA% P AT PHTT NP FIE o0 18P T2 PO Tant

PANC Toek Aooyaet: 4L 746 Mm@+ A% PPN T hPE £TC 133/98 AT 32(2)
APET 00LPLT hlF L7r(1F avavs@ @RIP ATISP AweC (APE. OH0dr 4T
T37LrE PTIRTLD P LR T AT A44Lh dm’F 7%€ amd RS
P00t LAP APE €TC 89/89 NAPE ®TC 456/97 NAAX TAZN 71N 1@-:
PPEPPE Mt PTG CF@. 70Nt nFASOT LH QA ATLhadk  hodrF
AT ATIL4 W78 NN AL NING0T OPT COTTF ao(1T +4 PTLPT @RIP
PTLADT ARLAIP:: MPE NG NAAIR $L° PAINZ A%O a1 ALOTT ARTAgP:
ALV 10« APS ®TC 133/1998 ATPE 30 LU APS hovr@w- M1k (4t havdt CHIG
hoongge oot ¢ HLRHD Ohtet it etdkdovo av(ipF A LI PF
TR TFO LPPAN NTINT PRITIO: & tch NG hDITT WIaPANTEI® AE PP
t Pl 101 A MFPC A havgeE (A M HFALD- el ao(lAt AT Ho- 104t
MIPLT UBFPT AGG Al PFAP ARI® (LFLO ATT PTIRADM- dPPGFDY
L1990\ 134

0AA QA APE TC 133/98 ATPR 32(2) LUT APE 09097 MF LUH1E avavg g
A918P AN-C NAPE. NTOLTE AT AL TEATLIT ARTLD-9P PTLAD- A1ANK PLIP
NA®- AFNTOF 490t Aot 126 AL PAD- APE DLAA +aPAn 14997, SIPSA

S4HLhT0-F ATPS 3348
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PILADT VAN PULLAL ALY NAU-T 1LH ATLLLT +a0e- 1 1@ & ND-9° hE
NONONT LH BIPC 0TLTC APET 09947 Mt L7117 avavs PG ATI8P ANd-C NAPE.
AL 8T AL TEATLIT ARTLD9° ATINT (D=

a. PANC A1, Tk ARI® O KAToUy

W20 (473 14 72e% PhavAnt AGT M991%/9° NavPHF@- +4970rt PAD-
PHF@- 10 PTIAD- NS §CL (LT Adh ANC A9 Fhek Ahéng (PPt Navep.sa
47 PraAlt@- ANC AT Fhok ATER AT aPPT AN (OPE 26 AL P1NLD-
APE £TC 89/1989 PP 97007 PR4F ML GCL (T (HY APE aPOlT &4 1147
ANCNES N9I0EE ANCE W39.007 PaPAND- aoiPr? QoA AT hed-t T80T
RIAC PTPLNG STk ARIP O AAGPLPEY 091008 10<:: PPNTOEIC At hebd et
8T VHAL A48 Gm’s 766 ANC A71, TFoek 20C €CL& AT @Ay (aPdC (A0
APEG 701 o0l NChg AAOT A28.0TT PavAOAD+ AP &TC 891989 P14 /el
QAT T42%9, APT AL109° (790 D=

BN (173 1AL AT 0.0 TIAT 08.000 mPAL &CL& L ANC (1L TFaet: oo/d 858637 TLOH.L
09/2005 %/9°% AGPANT 90T AGET avgt tmé PPHAT NAPT AAPAT 2100 0790+ hd 09PN
ot MLA &0 NAPE £TC 1331998 AG L7 €TC 511999 At 427 (910 hovdT avst
AD AT APA Fmé P AP PT @vetT ADCA ANTILI0 AhePART ALAChN £10A N9t
OASA: TERT N80 PFavAnt®« P90 YBI® HY n& s &CL OF TLTF (PROT 0Pt ¢ AL
PINLD h°l APE BTC 46/1992 QAT AaAnT 99F e+A0 AQA PPy ALLINT +méT aPmed
ASTAP® M990 TCHA: 182 AhAk mPAL &C& OLVF ANC A9 Foet APCOAT 8% o0 LANT
GF APENVF OPF ¢ AL NINED APS ¢TC 89/1989 10+ P9LA 1% Novamt (@Mt LLF
NG GCe (ET @Ay AXTRIA: 18T N0RLA PHaPANTD: 24,040 MmPAL GC& L F ANC AL
Foot 8% oy PANT NAPE €TC 891989 PPty (1990 P9 e AN ANA 977 1@+ PoLAD-
0A90( A48Me @A UL ABLAP (1990 (U APE ALt ANCH ATL.ONT dPHIN? ADLSD
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Captive Audience Scenarios in Ethiopia: Some Observations

With blessed nostrils do | again breathe mountain
freedom? Freed at last is my nose from the smell of
all human hubbubs!*

Wondwossen Wakene Frew*
Abstract

Captive audience situations are conditions in which someone is exposed to
speech that he does not want to listen to and speech that is contrary to his
foundational beliefs. Captive auditory scenarios are pervasive; we encounter
these in our daily routines. We find these situations in workplaces, taxis and
buses, cafés, and on cell phones and TVs, to mention a few. Keeping aside
their pervasiveness in our daily lives, captive audience situations entangle
our basic freedoms like freedom of expression and freedom of religion and
beliefs. Captive audience speeches have their own protagonists and
detractors. While some argue that they are expressions and so demand basic
protection, others hold that foundations of freedom of expression do not
support them at all.This article depicts the concept of captive audience,
analyzes the Ethiopian experience at the backdrop of comparative experience
and concludes that captive audience situations are in the making in Ethiopia
and the laws are not as such full-fledged enough to protect individuals. It then
concludes that captive audience situations need to be clearly addressed on the
face of religious extremism and intrusive and irresponsible expressions
encountered on a daily basis.

* Friedrich Wilhelm Nietzsche, Thus Spake Zarathustra (1885), p.185]
* LL.B (AAU), LL.M (AAU), Assistant Professor of Law, School of Law, University of
Gondar, Director, Legal Services Directorate, University of Gondar.
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Introduction

One should not imagine a state of affairs behind bars when considering
captive audience scenarios. One may turn out to be captive in one’s own
house or by phone. In this paper | will attempt to show these divergent
perspectives in legal interplay. I will first try to define captive audience
scenarios, then discuss the subject comparatively. Finally, I will consider the
state of affairs in Ethiopia, relying on some personal observations of the
matter and analyzing the legal status of such expressions under the Ethiopian

legal system and other relevant laws.

2. Definitional Exercises

Attempts to define the concept of captive audience must take into account the
precariousness of the concept. As | will reveal in the upcoming discussions,
the captivity of the audience depends on the place of captivity. That is why

we find its definition in business, law and politics, among other areas.

One authority defines a captive audience scenario as a situation where an
unwilling audience is exposed to speeches. The audience is “captive” to the
extent that the listener is helpless.! Another authority explains captive
auditory scenarios as “subjecting a man, willy-nilly and day after day, to

intellectual forced-feeding on trivial fare... to insist, by the effective gesture

1 Strauss, M., Redefining the Captive Audience Doctrine, Hastings Constitutional Law
Quarterly, Vol. 19, No. 85, 1991.
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of coercion, that a man's right to dispose of his own faculties stops short of
the interest of another in forcing him to endure paid-up banality...”

It is clear that captive audience situations are conditions in which someone is
exposed to speech that he does not want to listen to and speech that is

contrary to his foundational beliefs.

Since captive audience scenarios exhibit a variety of facets, it is possible to
imagine captive audience circumstances in workplaces where so-called
captive audience meetings are held. Such an event is defined as “a meeting on
company time during which a strong, one sided, anti-union message is
presented.”® Employees are strictly required to attend such meetings. At the

end of the day, the meetings turn out to be places of captivity.

If we seek the essence of these definitions, the weight is on the forced nature
of the state of affairs: that the audience has no chance to resist what is going
on, no option but to listen, and cannot carry on their own processing of
information. One may be tempted to suspect the company of coercion. | will

analyze the legal effects in the coming discussions.

3. Setting the Scene

2 Black, C. L., He Cannot Choose but Hear: The Plight of the Captive Auditor, Columbia Law
Review, Vol. 53, No. 7, 1953, p. 962.

3 The Silent War: The Assault on Workers’ Freedom to Choose a Union and Bargain
Collectively in the United States, Issue Brief, American Labor Federation, 2005, p. 4.
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Captive auditory scenarios are pervasive; we encounter these in our daily
routines. We find these situations in workplaces, taxis and buses, cafés, and
on cell phones and TVs, to mention a few. Our captivity depends on the
options we have to evade the circumstances. We may be forced to choose
between enduring speeches and messages we do not want to attend to and
quitting our jobs instead. It is an either/or situation in most cases. Let me

consider captive auditory scenarios in several contexts.
3.1. Workplaces and Captive Auditory Scenarios

Workplaces are fertile grounds for captors in the sense that the captors have
every opportunity to force employees to listen to their speeches. This happens
on company time when the employee may be mandated to attend to his work
while the employer uses this time to broadcast speeches that the employee
does not want to listen to. It is predominantly the employer that plays the role
of the captor. Sometimes employees also succeed in capturing fellow
employees and the employer. In this case, an employee may use company
time to express opinions to fellow employees even though the latter do not
welcome the opinions. Here again, employees must choose between their job

and their freedom not to listen to others.

Employers act as captors in two ways. In some instances, the employer

engages in making anti-union speeches at morning assemblies and in trainings
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and education sessions.* These assemblies and sessions are sanctioned; failure
to attend them entails punishment. In other cases, employers ‘deliver’ their
employees to others who want to make speeches, usually political and

religious in nature.®

Employees may also venture to capture others. In Ng v. Jacobs Engineering,®
an employee was found to be a captor for the following series of acts. As the
facts of the case show, Edna Yuen Man Ng, an evangelical Christian, first
held a Christmas lunchtime party in the company premises, inviting co-
workers via company e-mails. At the party she played amplified religious
hymns and invited a pastor to make religious speeches. She next prepared an
Easter party and again invited co-workers via e-mail, promising free
doughnuts. She later put Christian literatures along with the doughnuts in the
company kitchen. Finally, she began an “e-mail ministry” by sending
Christian messages to co-workers without the permission of the recipients. In
response to offended co-workers who complained, management repeatedly
urged Ng's compliance with the company's anti-harassment policy, but to no
effect.

4 Okuno, H., Captive Audience Speeches in Japan: Freedom of Speeches of Employers vs.
Workers’ Rights and Freedoms, Comparative Labor Law and Policy Journal, Vol. 29, No.
129, 2008, p. 135.

°1d. at 137.

6 Ng v. Jacobs Engineering, WL 2942739, 2006.
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Ng sued for religious discrimination, asserting that Jacobs Engineering Group
had failed to accommodate her religious practices. The court disagreed: "If we
were to require defendant to accommodate proselytizing in the workplace, as
plaintiff suggests, it would violate its own policy and be subject to claims by
other employees desiring to use company facilities to share their own
religious beliefs." Impeding Jacobs' ability to enforce its anti-harassment
policy was, said the court, sufficient undue burden to relieve it of a duty to

accommodate Ng.

In this case, one might be tempted to note that there is an element of
voluntariness and an option to attend the parties or not to. However, the
employees were forced to read Ng’s religious e-mails and that in and of itself

was sufficient to constitute harassment.

3.2. Transportation and Captive Auditory Scenarios

In the U.S., buses and trains have turned out to be cells where passengers are
held captive by advertising companies. | make mention of United States
because the captors operate in an organized and systematic manner.
Otherwise, captive auditory scenarios are even prevalent in Ethiopia.

Someone explains how the system works:

The bus company is paid by entrepreneurs (a group of whom operates
on a national scale) for allowing them to install FM receivers in (and
loudspeakers inescapably throughout) its vehicles. The entrepreneurs
line up an FM station, which broadcasts special programs to which the
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bus radios are fixed-tuned. The passengers listen to what the people at

the station want them to hear, whether they like it or not. Some like it.

Some do not. Some exceedingly do not.’
Pollak v. Public Utilities Communication® is one instance where individuals
brought an action against a bus company for the latter had allowed its buses to
be places where news, music, commercials, and other matters were broadcast
to the extent the advertising companies wanted and without taking into
account the interests of the passengers.® Here the bus company promised to
“deliver a guaranteed audience™® assuring advertisors, "If they can hear—

they can hear your commercial!”!

The D.C. Federal District Court took the activities of the bus companies to be
a violation of the captive audience doctrine, holding that subjecting
passengers to company advertisements without their consent and where they

have no option but to listen is wrong and unacceptable.

In Ethiopia, the matter is not well thought-out to this level. Transport
companies do not conspire to deliver passengers to advertisement companies.
However, we find people trapped listening to things they do not want to listen

to, with no way to avoid speeches made in buses and taxis. For instance,

7 Black, C. L., He Cannot Choose but Hear: The Plight of the Captive Auditor, Columbia Law
Review, Vol. 53, No. 7, 1953, p. 961.

8 Pollak v. Public Utilities Communication, 191 F.2d 450 (D.C. Cir. 1951).

°1d.

01d. at 7.

d. at 9.
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people are forced to listen to religious hymns and preaching in taxis or cross-
country buses, simply because they are there. Under such circumstances it
may be only the driver who controls the speakers and only he who is
interested in what is playing. Without regard for passengers’ religious
backgrounds and philosophical convictions, taxi drivers play music and

religious hymns.
3.3. Public Places and Captive Auditory Scenarios

Assume that you are a Muslim and that just like any other religious person
you do not want interference with your religion. This does not mean that you
are intolerant of other religions. However, things become difficult when
Christian religious hymns and preaching play you wherever you go—in cafés
and shops and even in your own house. This truly happens in Ethiopia. You
have a good chance of encountering religious hymns and preaching played in
the café you want to go to, or a religious sermon amplified by megaphones

near your workplace or house.
4. Captive Audiences, Freedom of Speech and Freedom from Speech

So far, | have tried to portray captive auditory scenarios in a generalized way.
In this section, | will consider the legal status of captive auditory scenarios,
principally in the Ethiopian setting, but also in comparison with other legal

regimes.
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Captive audience speeches require a reciprocal discussion as they usually
engage two parties. On the one hand we have the speaker (the captor) and his
right of freedom of expression. On the other hand we have the audience (the

captive) and his_interest in freedom from speech. I will first discuss the issue

from the free speech angle, in order to determine whether captive audience

speech is protected by this right.
4.1. Free Speech and its Justifications

Some of the justifications for free speech include individual autonomy,

democracy, truth and self-development.*? I will consider these in the same

order. To this end, here are some of the arguments in favor of and against
captive audience speech.

a. Individual autonomy: The gist of the argument is that individuals should
be able to think for themselves and should not be subjected to others’
will.®® Since thought and language are interrelated, “a person cannot
freely think if he cannot speak, and cannot freely think if others cannot
speak, for it is in hearing the thoughts of others and being able to
communicate with them that we develop our thoughts.”** The point is that

individuals cannot think unless they hear others speak because others’

12 | ichtenberg, J., Foundations and Limits of Freedom of the Press, Philosophy and Public
Affairs, Vol. 16, No. 4, 1987, p. 329-355.

13 Scanlon, T., A Theory of Freedom of Expression, Philosophy and Public Affairs, Vol. 1,
No. 1, 1972, p. 13.

14 |_ichtenberg, supra note 12 at 335.
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speech is a source of information. If an individual wants to determine his
fate, develop himself and become a full-fledged rational person, he must

engage in communication with other human beings.

Does this justify captive audience speech? Inherent to individual
autonomy is the choice individuals make to speak and to listen. After all,
“the essential thing is that to be free in any regard is to be able to choose
what use one will make of that freedom, whatever someone else might
think of the value of the chosen activity.”*® Captive audience speech does
not present the audience with a choice. Ironically, captive audience speech
deprives the audience of its autonomy and attacks the very foundation that
helps the speaker (the captor) to speak. While the speaker relies on
individual autonomy to protect his speech, the same deprives the audience
from the right to make choices about what to listen to and thereby
prevents the audience from engaging in free thought by forcing the
speaker’s ideas on the listeners.

b. Democracy: This argument holds that the people as ultimate decision
makers need full information in order to make intelligent political
choices.'® In addition to its philosophical roots, the concept of democracy
associated with freedom of expression is part of the Ethiopian

constitutional fabric. Under Article 29(4), the Ethiopian constitution

15 Pollak, supra note 8 at 966.
16 Meiklejohn, A., Political Freedom, 1960.



Captive Audience Scenarios in Ethiopia 482

implies that the free flow of information, ideas and opinions is necessary
to the functioning of a democratic order and warrants the protection
extended to the press. Although the principle of democracy justifies free
speech, the democratic principle does not support captive audience
speech. This is true because captive audience speeches deny the listener
the right of access to full information and prohibit the listener from
making intelligent political choices. In a captive audience scenario, the
captive listener has no chance to express his views nor does he have the
right to access other sources of information. Captive audience speech is a
one-way traffic situation, and inherently monopolistic. Hence captive
audience speech is clearly undemocratic.

c. Truth: Free speech is considered to be a vital means for the attainment of
truth. This is also called the “marketplace of ideas™’ principle. John
Stuart Mill held,

... [T]he peculiar evil of silencing the expression of an opinion is that
it is robbing the human race; posterity as well as the existing
generation; those who dissent from the opinion, still more than those
who hold it. If the opinion is right, they are deprived of the
opportunity of exchanging error for truth: if wrong, they lose, what is

17 Brazeal, G., How Much Does a Belief Cost? Revisiting the Marketplace of Ideas, Southern
California Interdisciplinary Law Journal, Vol. 21, No. 1, 2011, p. 2-10.
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almost as great a benefit, the clearer perception and livelier
impression of truth, produced by its collision with error.®
Mill reasserted the need to let ideas come to the forefront, without anyone
subjugating them. Rather, the quality of the expressions, their truthfulness,

will let them prevail.

Although commendable in its expression of respect for the mental integrity of
the audience, Mill’s argument of the marketplace of ideas remains
nonresponsive to speeches that are not intended simply to be communicated
but rather to captivate the audience. Rather than promoting the free flow of
information and fostering the pursuit for truth, captive audience speech rigs
the marketplace of ideas. Captive audience speech favors whatever is
agreeable to the speaker; it does not take truth into account at all. Indeed,
“forced listening destroys and denies, practically and symbolically, that
unfettered interplay and competition among ideas which is the assumed

ambient of the communication freedoms.”*®

d. Self-development: The freedom and variety of situations are important
ingredients of human self-development. Kant argued that “public use of
man’s reason” is essential for human enlightenment.? First, the individual

benefits much in determining his/her fate based on what he/she acquires

18 Mill, J. S., On Liberty, 1859, p. 19.
19 Pollak, supra note 8 at 967.
20 |ichtenberg, supra note 12 at 339.
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from speeches made by others. On the same plane, the individual
contributes significantly to the development of others as he/she engages in
speaking. For these reasons, freedom of expression is considered to add
utility to the overall self-realization of the individual. But this depends on
the will of those who want to benefit from this exercise. Though no one
may be prohibited from speaking simply because their speech does not
contribute anything, listeners should not be forced to listen to speeches

they do not want to listen to.

Listeners must have the option to withdraw from communications they do not
want to engage in. The speaker must not seize the forum and force his/her
speech on others. By depriving the listener of a choice as to what he shall
direct his attention to, captive audience speech takes from a sizeable segment
of the public a distraction-free opportunity to seek information in
conversation and literary media. In short, captive audience speech downplays

individual efforts to engage in useful self-sponsored communications.

The issue of choice has gained judicial recognition in the U.S. In Martin v.
Struthers, where the Supreme Court reversed the decision of a lower court
and held void an ordinance that made it illegal to summon residents to
distribute handbills. The appellant, Mr. Hayden C. Covington, espousing a
religious cause in which he was interested, that of the Jehovah's Witnesses,

went to the homes of strangers, knocking on doors and ringing doorbells in
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order to distribute leaflets advertising a religious meeting. Even though the
Court held that the city ordinance that made such kinds of door-to-door
proselytizing and any other soliciting illegal is invalid on other constitutional
grounds, the Court emphasized that “the inhabitants had a right to receive the
handbills if they so desired [emphasis added].”?

4.2. Arguments in Favor of and Against Captive Audience Speech
Arguments in Defense of Captive Audience Speech

Captive audience speech is not without its defenders. Its proponents have

proposed various arguments.

One of these arguments is psychological. It is asserted that listeners can shift
their attention to other issues by simply ignoring speech they do not want to
listen to.22 Audiences may shift their attention to something else. However, it
is quite difficult to credit this argument because listening is a unique physical
activity. It is different from seeing, for instance, as one can easily redirect
visual attention to avoid things one does not want to see but cannot so easily
avoid things one does not want to listen to. Hearing is naturally unavoidable

unless one relocates.

2L Martin v. Struthers, 319 U.S. 141, 143 (1943).
22 Columbia Law Review Association, Transit Broadcasting: The Problem of the Captive
Audience, Columbia Law Review, Vol. 51, No. 1, 1951.
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With regard to captive audiences in public transport, it was alleged (based on
surveys, for example) that riders “like the stuff.”?® It is argued that various
studies suggest captive audiences like what is going on in public transport.
However, this research was conducted by the transport companies, and their

reliability is dubious.

The third contention is based on the concept of liberty. Liberty is not absolute,
and one way in which liberty is limited is in the course of captive audience
speech.

Even though liberty is not absolute, limits and derogations from it require that
certain elements of the law be fulfilled. The minimum precondition for
limitation of a liberty is lawfulness. The legal standards that limit the law
must be respected. Thus if captive audience speeches are not prescribed by
law as legitimate limitations of liberty, they cannot be accepted as valid in

this way.

Finally, defenders of captive audience speech assert that noise, whether verbal
or non-verbal, is incidental to city life and that captive audience speech is just

one more such noise.?*

23 pollak, supra note 8 at 970.
2 d.
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Arguments against Captive Audience Speech

Most of the arguments against captive audience speech are responses to the
defenses raised above. The argument that listeners can shift their attention to
other issues by simply ignoring speech they do not want to listen to can be
challenged by asserting the difficulty of shifting our attention from things
directed against our auditory sense compared to those targeted against our
visual or nasal senses. It is easier to refuse to see than to refuse to listen. One

author noted succinctly:

The sense of hearing, unlike other principal senses, cannot
conveniently be suspended, or diverted from unwanted stimuli. If an
individual does not wish to listen to a specific sound he can normally
only stop the sound at its source or remove himself from its range.?®
As for the results of the survey indicating that most audiences like the
“captivity,” there may be logical explanations. First, the very credibility of
the survey and the validity of the methodology employed are questionable.
Second, even if the survey were valid, some interests should be preserved
beyond the reach of the majority. In this sense, even the refusal of some to

be held as captives must be accorded due respect.

With regard to the argument about liberty, those who challenge captive

audience speech question the logic of qualifying liberty to save this sort of

2 Columbia Law Review Association, supra note 22,
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speech. Liberty must be qualified only in order to serve higher values.?® Quite
correctly, the curtailment of liberty must be warranted by the highest and

most absolute common good.

The argument that captive audience speech is commonplace in city life can be
refuted allegorically: “What would we think of a man who turned a hose on
passers-by, and defended his action on the ground that people in those parts
were often caught in the rain?”?" In other words, those who argue in favor of
captive audience speech hold that these speeches are commonplace and that
those who do not want to listen to them can avoid them. They argue that those
who listen implicitly want to listen to the speeches. But this is authoritarian
and incorrect. Speakers cannot decide on the status and fate of their listeners.
The audience must have the opportunity to decide whether to listen or not to

listen to what is being said.
5. Captive Audiences and Freedom of Religion

Freedom of religion is one of our fundamental human rights and freedoms.
That is why this right is guaranteed by almost all constitutions and in many
important legal instruments. For instance, the Universal Declaration of
Human Rights (UDHR) states that “[e]veryone has the right to freedom of...
religion; this right includes freedom to change his religion or belief, and

26 pollak, supra note 8 at 970.
271d. at 973.
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freedom, either alone or in community with others and in public or private, to
manifest his religion or belief in teaching, practice, worship and

observance.”?

The International Convention on Civil and Political Rights (ICCPR)?® and the
Ethiopian Constitution® restate this. As one can gather from the reading of
these laws, freedom of religion consists of two basic parts, an internal and
external forum. The internal forum embraces the very essence of professing a

religion or not professing one at all.3!

Religious manifestations and practices form the external forum.®? Unlike the
internal forum in which limiting the freedom is unjust and at times
impossible, the external manifestation poses some difficulties as it sometimes
conflicts with others’ rights and freedoms. It is within the sphere of the

external forum that one may talk about the limits on freedom of religion.

28 Universal Declaration of Human Rights, G.A. Res. 217A (I11), U.N. Doc A/810, Paris, 10
December 1948, Article 18.

2 International Covenant on Civil and Political Rights, New York, 16 December 1966,
United Nations Treaty Series, Vol. 999, p. 171, Article 18.

30 Constitution of the Federal Democratic Republic of Ethiopia, Proclamation No. 1/1995,
Article 27(1).

31 Lerner, N., The Nature and Minimum Standards of Freedom of Religion or Belief, British
Young University Law Review, 2000, p. 905.

32d.

33 Krishnaswami, A., Study of Discrimination in the Matter of Religious Rights and Practices,
U.N. Doc. E/CN.4/Sub.2, U.N. Sales No. 60.X1V.2, 1960.
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As with other human rights and freedoms, limiting freedom of religion must
not be an easy undertaking. Conveying captive audiences into the realm of
freedom of religion makes the task unwieldy for at least two reasons. First, we
have the freedom of religion (i.e., the freedom to practice either in person or
in community, that of teaching and preaching, among other things) of the
captor. Second, there is the freedom of religion or of belief of the captive
audience, without for the moment taking the captive’s right to privacy and

property into account.

Leaving a person with his/her religion to do whatever he/she likes is a
disastrous risk to take. No one explains this position better than the African
Court of Human Rights, disposing of a complaint filed against the Republic of
South Africa by Mr. Garreth Anver Prince, who alleged that the Law Society
refused to register him as an attorney based on his disclosure about the
possession and use of cannabis inspired by his Rastafari religion. The Court
held:

Although the freedom to manifest one’s religion or belief cannot be
realized if there are legal restrictions preventing a person from
performing actions dictated by his or her convictions, it should be noted
that such a freedom does not in itself include a general right to act in
accordance with his/ her belief.3

3 Prince v. South Africa, African Human Rights Law Review, 2004, p. 105.
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That is why we need limits on the freedom. It is even believed that
“while the right to hold religious beliefs should be absolute, the right

to act on those beliefs should not.”%°

The ICCPR speaks of such limits: “Freedom to manifest one's religion
or beliefs may be subject only to such limitations as are prescribed by
law and are necessary to protect public safety, order, health, or morals

or the fundamental rights and freedoms of others.”3®

This limit implies different things. But, for the purpose of the
discussion relevant to captive audience scenarios, | will discuss two of
the implications. First, it is emphasized that only external
manifestation of freedom of religion is susceptible to limitation.
Second, the limits must be based on laws inspired by the protection of
public safety, order, health, or morals, or the fundamental rights and

freedoms of others.

In addition to this limit, freedom of religion must necessarily respect
the basic rights of others not to be coerced.®” The core of any freedom

is freedom from coercion or intervention.® Freedom of religion

B d.

% International Covenant on Civil and Political Rights, supra note 29, Article 18(3) and
Constitution of the Federal Democratic Republic of Ethiopia, supra note 30, Article 27(5).
with some modifications.

37 International Covenant on Civil and Political Rights, supra note 29, Article 18(2).

38 Berlin, 1., Liberty, 4th ed., Oxford University Press, New York, 2002.
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embodies one’s freedom to choose to believe or not to believe, as well
as not to be coerced into the religions of others. The defining element
of a captive auditory scenario is coercion. We cannot have a captive

audience if the listener has consented to speech made to him.

In a similar fashion, the Ethiopian Constitution clearly recognizes
freedom of religion along with one’s choice to believe or not to
believe and not to be coerced. The Constitution does not support
religious speech that cannot be avoided, that does not give the listener

any choice and generally coerces the audience.

Freedom of religion (on the part of the captor) and the rights and
freedoms of others (the captive audience, perceptibly including their
freedom of religion and belief) may conflict. This happens in the
course of manifesting one’s religion. It should be the case under such
circumstances that freedom of religion implies “the negative
counterpart of freedom of religion.”®® This right appears to include the
negative freedom not to receive the communication. In other words,

captive audience speech infringes on others’ freedom of religion, in the

3% McCollum v. Board of Education, 333 U.S. 203 (1948). In this case the United States
Supreme Court deliberated on a case brought by Vashti McCollum in which she alleged that
her son was ostracized in a school where religious sermons were conducted. The sermons
were conducted weekly for 30 to 45 minutes, on school premises and during school hours.
Her son did not attend the sermons as she and her son were atheists. The Court held that the
use of public facilities for religious instruction of schoolchildren goes against the

Establishment Clause of the First Amendment.



Bahir Dar University Journal of Law Vol.4, No.2 (2014) 493

sense of freedom from coercion, especially when the content of the
captive audience speech is religious. It could be held that freedom of
religion includes one’s ability to protect one’s religious integrity by
avoiding religious communications that are contrary to one’s

denomination and beliefs.

To clearly depict captive audiences in conjunction with freedom of religion,
let me describe what happens in many Ethiopian cities. It is not uncommon to
observe a religious sermon or hymn played in a taxi or on a very big
loudspeaker mounted on a car situated at the corner of a street or across the
streets of a city. On the other hand, one may be forced out of his/her house or
out of his/her bed by a sermon conducted by a church or mosque located
nearby. Most churches and mosques possess at least four megaphones, each
mounted on the four corners of the establishment, and each with preaching
and hymns broadcast almost every day and in a repeated fashion. In Ethiopia,
any attempt to regulate these activities occurs through environmental
protection laws that consider sounds beyond a certain limit to be
environmental pollution. However, no visible effort has been exerted by the
state to regulate these activities with the objective of protecting those exposed
to unwanted speech with the strict parlance of captive audience situations.
Overall, the Ethiopian practice must be understood in the context of the

mounting impact of religious fundamentalism.
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With regard to liberty and choices, captive audience speech provides little
benefit. And any benefit is attained at a maximum cost and with difficulty. At
times, victims are forced to choose between staying in their houses and
listening to whatever is going on in a nearby church or mosque and leaving
their houses and going elsewhere. These schemes deny victims of their right
to privacy in addition to interfering with their liberties. Freedom of
conscience is at issue as well, since victims cannot use their mental faculties

at all or without diversion.

Holding audiences captives in their houses or recreation places denies victims
of their right to due process as well. Victims are not given the right to be
heard since only the captors decide what to do with respect to the fate of the
captive audience and do not usually give notice to the victim.

There are also some who argue that captive audience speech denies
individuals intellectual property rights because they cannot effectively use
their mental faculties to make fruitful contributions to the world when they

are under the influence of their captors.*
Conclusion

Captive auditory scenarios are increasing in Ethiopia. Current developments

prove that the country is indeed less regulated in this regard. In addition to its

40 Columbia Law Review Association, supra note 22,
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impact on the rights and freedoms of individuals, these scenarios erode the

values of democracy and tolerance.

The rise of fundamentalism in Ethiopia is also adversely affecting observance
of the respect one owes to others. In my view, the issue goes beyond captive
auditory scenarios and reflects the shifting power dynamics among the
Ethiopian Orthodox Church, the Ethiopian Evangelical Church and Islam in
Ethiopia.

In the absence of well-established jurisprudence in the area of captive
auditory scenarios and the displacement of individual rights and freedoms in
favor of group rights, it is difficult, though not impossible, to press charges
and protect an individual whose rights and freedoms are not safeguarded by

the rights of the majority.
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JPEm- ¢Black's Law Dictionary” 207 Po%.0m7 FA AL A
proceeding undertaken to have a decision reconsidered by bringing it
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agency’s decision to a higher court for review and possible reversal.
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