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Minimum Humanitarian Standards -

from Cape Town Towards the Future

Anna-Lena Svensson-McCarthy *

Introduction

For a considerable number of years
attempts have been made at develo-
ping a Declaration on minimum bumani-
tarian standards for the protection of
the individual at all times, including,
in particular, in situations of internal
turmoil, which undeniably cause very
serious human suffering. The rationale
behind these efforts is that the interna-
tional humanitarian law and the inter-
national law of human rights are not
providing sufficient protection of the
human person in intra-state conflicts
in view of their normative gaps and
legal ambiguities. An early appeal for
the elaboration of a new legal instru-
ment to cover these alleged legal lacunae

was launched in 1983 by Meron, who
later also proposed a declaration on
internal strife, as did Gasser in his
draft Code of Conduct to be applied in
situations of internal disturbances and
tensions’. Then, in 1990, a group of
experts which met in Turku, Finland,
adopted a Declaration of minimum
bumanitarian standards, which was
slightly modified in 1994% These
various drafts were elaborated in the
hope that a clear and simple statement
of the minimum obligations binding
States in the so-called grey area of
legal uncertainty would make it more
difficult for them to avoid accountabili-
ty by relying on legal concepts for the
qualification of the crisis situations
concerned.

Anna-Lena Svensson-McCarthy, LL.B, Ph.D., was formerly working as a junior judge at a
District Court in Sweden and for several years as a lawyer in the Secretariat of the European
Commission of Human Rights in Strasbourg. She has also been representing a non-governmental
organisation at the UN in Geneva.

For proposals on a new declaration on internal strife, see Meron Theodor, Human Rights in
Internal Strife: Their International Protection, (Hersch Lauterpacht Memorial Lectures),
Cambridge, Grotius Publications Limited, 1987, 135-164; as to the same author see also “On the
Inadequate Reach of Humanitarian and Human Rights Law and the Need for a New
Instrument”, American Journal of International Law (AJIL), Vol. 77, No. 3, 1983, 589-606 and
“Draft Model Declaration on Internal Strife”, International Review of the Red Cross, No. 262,
1988, 59-76; see also Gasser Hans-Peter, “A measure of humanity in internal disturbances

and tensions: a proposal for a Code of Conduct”, 4., 38-58.

For the 1990 version of this Declaration, see U.N. doc. E/CN.4/Sub.2/1991/55, Declaration of mini-
mum bhumanitarian standards, Working paper submitted by Mr. Theo van Boven and Mr. Asbjprn Eide. For
the text as modified at a meeting at the Norwegian Institute of Human Rights in 1994, see
Eide Asbjgrn, Rosas Allan and Meron Theodor, “Combating Lawlessness in Gray Zone
Conflicts Through Minimum Humanitarian Standards”, AJIL, Vol. 89, No. 1, 1995, 215-223.
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By resolution 1994/26, the United
Nations Sub-Commission on Preven-
tion of Discrimination and Protection
of Minorities transmitted the Turku
Declaration to the Commission on
Human Rights with a view to its
further elaboration and eventual
adoption. After having obtained com-
ments on the Declaration from
governments, inter-governmental and
non-governmental organizations in
accordance with resolution 1995/29,
the Commission recognized in resolu-
tion 1996/26, “the need to address
principles applicable to situations of
mternal violence and disturbance of
all kinds in a manner consistent with
international law  including the
Charter of the United Nations” (first
operative paragraph). It also welco-
med the offer by the Nordic countries
“to organize, in cooperation with the
International Committee of the Red
Cross, a workshop to which govern-
mental and non-governmental experts
from all regions” would “be invited to

consider this issue ...” (fourth operative
paragraph).
The Workshop on Minimum

Humanitarian Standards was hosted
by the Government of South Africa
in Cape Town from 27-29 September
1996. Although the participants were
unable to agree on the need of a
specific legal text on this important
subject, they did adopt a proposal
asking the United Nations
Commission on Human Rights to
request the Secretary-General of the
Organization “to undertake, in coor-
dination with the International
Committee of the Red Cross... , an
analytical study of the legal issues
addressed at the Cape Town

Workshop”. This proposal was subse-
quently also accepted by the
Commission 1in resolution 1997/21.
The outcome of the Cape Town
Workshop is however a clear reflec-
tion of the complex issues to which the
proposed declaration of minimum
humanitarian standards do give rise,
as well as the sharp differences of opi-
nion that were reflected in the course
of the discussions in the Workshop. It is
therefore imperative to examine the
well-foundedness of the main argu-
ments advanced by the proponents of
minimum humanitarian standards in
order to enable a more objective,
balanced and effective legal approach
to the tragic situation facing millions
of people in what is now commonly
internal rather than international
armed conflicts. It is believed that
such a critical approach is indispen-
sable in devising improved methods
for dealing with human rights in crisis
situations.

A first issue to be considered gene-
rally is thus whether contemporary
international law for the protection of
the individual actually does contain a
so called grey area with shortcomings
which might justify the adoption of a
new legal instrument. For this purpose
it will, in the second place, be particu-
larly significant to examine the orginal
understanding of the derogation clauses in
the major human rights treaties. Thirdly,
it is necessary to critically analyse the
notion of non-derogable rights, which is
subjected to serious misconceptions
by legal experts, including the propo-
nents of a declaration of minimum
humanitarian standards. Fourthly, this
article will make an assessment of the
alleged usefulness of a new declaration
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for the protection of the individual in
the light of recent legal and political
trends in the field of human rights.
Fifthly, it will briefly consider the
question relating to the legal responsi-
bility for human rights violations com-
mitted by members of opposition
groups for whom the governments
concerned cannot, in principle, be
held responsible. Finally, some proposals
will be made as to how to proceed in
the future with a view to improving
the application of present internatio-
nal law and strengthening the accoun-
tability of States failing to comply with
their international legal obligations.

Alleged Gaps in Humanitarian
and Human Rights Law - Some
General Reflections

Both the organisers of the
Workshop as well as some other parti-
cipants argued that both international
humanitarian law as well as internatio-
nal human rights law contain “gaps”
or “deficiencies” in their protection of
the individual in situations of internal
strife that requlre “corrective action”

A serious flaw in this criticism is that
the authors thereof are only making
relatively general allegations as to the
insufficiencies of these two branches

of law, without engaging in any detailed
analysis of the extent of the field of
application of specific rights guaran-
teed by human rights law in particular.
Of equal seriousness is the fact that
they do not analyse the root causes of
the numerous intra-State conflicts that
have caused immense human suffering
since the Second World War, infer alia in
terms of increased flows of refugees
and internally displaced persons. They
are principally arguing that problems
of protection exist where the level of
violence for the applicability of inter-
national humanitarian law has not
been reached and where governments
invoke derogations from international
human rights law to avoid 1nternat10-
nal responsibility for their conduct?,
Whilst this view is pertinent with
regard to humanitarian law, it is,
however, less convincing Je jure insofar
as It concerns human rights law.

It is true that 1949 Geneva
Conventions were intended to deal
primarily with armed conflicts of an
international character, which was
indeed normal since humanity had
suffered greatly from two long and
devastating world wars during a little
over three decades. Indeed, common
Art. 3 to these four Conventions
provides only limited protection to
persons in armed conflicts not of an
international character and who are

3 See Iwue Paper for the Cape Town Workshaop on Minimum Humanitarian Standards, 6-7 (heremafter
referred to as Jwue Paper) and also ia. key-note address by Fide Asbjgrn, Zhe need for a
Declaration on minimum standards of bumanity, p. 1 (hereinafter referred to as Eide, The need for a
Declaration), as well as paper delivered by Drzewicki Krzysztof, Observations on the Concept of
Minimum Humanitarian Standards, 6-8 (hereinafter referred to as Drzewicki, Qbservations on the

Concept).

4 See Eide, “The need for a Declaration”, p. 5 and Drzewicki, “Observations on the Concept”, pp.

4-6.
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“taking no active part in the hostili-
ties”. It is interesting to note, however,
that the International Committee of
the Red Cross (ICRC) has attempted
to extend its activities to all situations of
internal conflict and tensions, that is to
say to situations which do not strictly
speaking reach the level of violence
required by Art. 3 °. This extension of its
activities under Art. 3 has been made
possible because of the laconic charac-
ter of this provision, which neither
defines the lower or higher threshold
of its field of applicability, nor pro-
vides a procedure for the determina-
tion of the existence of an internal
armed conflict ®. However, as has been
pointed out by Abi-Saab, the text of
common Art. 3 is so “dense and ellip-
tic” that it is far from being self-execu-
ting, and it thus gives rise to a conside-
rable “margin of interpretation” even
in situations where it is clearly appli-
cable’.

Whilst the adoption in 1977 of
Additional Protocol II to the 1949
Geneva Conventions improved in
theory the legal protection of persons
“affected by an armed conflict as defined
in Article 1”7 thereof®, the Protocol
expressly excludes from its field of
application “situations of internal dis-

turbances and tensions, such as riots,
isolated and sporadic acts of violence
and other acts of a similar nature”
(Art. 1(2)). The most revealing hiatus
in the Protocol is no doubt the fact
that it does not contain any mecha-
nism of implementation whatever,
not even any right of initiative for
the ICRC. As compared to armed
conflicts of an international character,
the victims of non-international armed
conflicts are thus subjected to a less
detailed and significantly less effective
legal regulation. It has on this point
been convincingly shown that this dif-
ference in approach is due to a lack of
political will by many governments
who, by relying on their reserved
domain of exclusive domestic jurisdic-
tion, consistently resisted attempts at
having the non-international armed
conflicts regulated in a more detailed
and effective manner’. This does not
mean, bowever, that these conflictual sttua-
tions are to be situated in some kind of legal
no many land. On the contrary, they fall
squarely within the wide range of detailed
requlation based on human rights law, by
which the States are undisputedly bound at all
timed, and this is a legal regulation which
could increasingly inspire also the ICRC in its
Sfuture work.

5 Abi-Saab Georges, “Conflits armés non internationaux”, in Les dimensions internationales du
droit humanitaire, Paris/Genéve, Pédone/ Institut Henry Dunant/Unesco, 1986, 251 at 260.

6., 260 and 257.
Ibid., 258.
See Art. 2(1) of the Protocol.

O 00N

Abi-Saab Rosemary, Droit humanitaire et conflits internes - Origines et évolution 9 la réglementation inter-

nationale, Gen&ve/Paris, Institut Henry-Dunant/Editions A. Pédone, 1986, see in particular
the clear and interesting account on this point, Chapter V, 131-189 as well as the

“Conclusion”, 191-196.
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It is clear that there should be no
misunderstanding as to the ultimate
object of both humanitarian law and
the international law of human rights:
they both aim at protecting the human
person © who, admittedly, despite
gains in theoretical legal protection,
appears increasingly vulnerable dater
alia as a result of internal unrest cha-
racterised by serious and multiple
human rights violations. However,
humanitarian law is, in a certain sense,
a legal anomaly, in that it applies in
most cases to situations which are by
definition unlawful under internatio-
nal law, such as wars of aggression,
unlawful armed intervention and
foreign occupation. Moreover, as also
stated in the Jusue Paper'?, it is basically
only aimed at outlawing excessive suffering
and destruction in the light of mdlitary
necessity.

The international law of human
rights, on the other hand, acknow-
ledges rights which are inkerent in the
individual person and, since it is appli-
cable both in times of peace and
upheaval, it is thus binding on States
even in situations covered by humani-
tarian law. Because of the wide range
of rights that it is aimed at guaran-
teeing, it has the special strength of
also being capable of allowing the
creation of a constitutional order
within which political, social, econo-
mic and other conflicts can be permitted
to be managed peacefully through the

means of a free exchange of views,
based on mutual respect between
opposition groups. Thus, it may be
possible to regulate problems and
divergences before conflicts deteriorate
to such an extent that the resort to
force is seen as the only remaining
alternative to peaceful negotiations.
The effective protection of individual
rights has consequently an indispen-
sable role to fulfil in preventing the
upsurge of armed conflicts, be they of an
international or non-international cha-
racter. Moreover, when the conflict is
there, the international law of human
rights indisputably contains the very
seeds for solving community problems
and thus also for moving towards the
establishment of a just and peaceful
soclety.

The question that now has to be
addressed 1s, however, whether the
possibility of derogating from certain
legal obligations in the human rights
field in severe crisis situations actually
weakens this important role that the
law should fulfil. It has in this respect
been argued by Deng with regard to
internally displaced persons that, in
some situations which fall short of
armed conflict, and which are not, the-
refore, covered by international huma-
nitarian law, “human rights law may
be restricted or derogated from, and
protections thereby suspended that
are critical for the well-being or survival
of the displaced”’?. However, as this

10 See Seguridad del Estado, Derecho Humanitario y Derechos Humanos, Informe Final, San José, Costa
Rica, 1984, Comité Internacional de la Cruz Roja/Instituto Interamericano de Derechos
Humanos, statement in “Comentario general para los participantes”, 5 at 8.

11 Zwue Paper, 5.

12 See U.N. doc. F/CN.4/1996/52, Internally displaced persons - Report of the Representative of the

Secretary-General, Mr. Francis M. Deng, 10.
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article shows, the major human rights
treaties in force do explicitly provide
significant protection of those rights
which are essential to ensure the very
well-being and survival of the human
person even in crisis situations. It has
further been held by Eide that, when
dissident groups refuse to comply with
domestic law, “the State concerned is
often induced to declare a state of
emergency and to suspend most of the
human r'ghts that it has undertaken to
respect”’’. From this statement the
Norwegian expert draws the conclu-
sion that this kind of “situation must
be met with clear standards applicable
to all”*, that is to say, some minimum
humanitarian standards. However,
although this view may appear to pro-
vide a tempting solution to some of the
existing problems within the human
rights field, it fails to take into account
the legal issues to which the right of
derogation do give rise.

Yet, it is admittedly understandable
that there is growing concern about
the effectiveness of the major human

13 Eide, “The need for a Declaration”, 9.
14 1532, loc. cit.

rights treaties in view of the deroga-
tions therefrom to which the States
Parties have frequently recourse in
real or fictitious emergency situa-
tions'®. Whilst it is beyond doubt that
States do not only have a right but
even a legal duty in certain circum-
stances to resort to special measures in
order to defend a constitutional order
protective of the human person, it is
equally clear that, if the States Parties
were allowed to literally opt out of
their legal duties under cover of the
emergency provisions found in both
Art. 4 of the International Covenant
on Civil and Political Rights as well as
in Arts. 27 and 15 of the American and
European Conventions respectively,
these important treaties would be sap-
ped of virtually all their positive
impact in crisis situations'®. However, it
is by an improved understanding of
the very purpose of the derogation
provisions in human rights law that it is
going to be possible to permit these
provisions to fulfil the legitimate aim
that was originally designed for them.

15 For further details on derogations from international human rights treaties, see the unpublished
version of the author’s doctoral thesis: The International Law of Human Rights and States of
Exception - with special reference to the preparatory works and the case-law of the internatio-
nal monitoring organs, Geneva, Graduate Institute of International Studies/University of
Geneva, 1996 (hereinafter referred to as Svensson-McCarthy, The International Law of Human
Rights and States of Exception). An updated version of this study will be published by Kluwer Law

International during 1998.

16 Derogation provisions are also contained in Art. 4 of the Arab Charter on Human Rights as well
as in Art. 35 of the Commonwealth of Independent States Convention on Human Rights.
However, since these treaties had not yet entered into force as of 1 May 1997, they will not be
further dealt with in this context. - For derogation notices submitted under Art. 4 of the
International Covenant up to the end of 1993, see U.N. doc. ST/LEG/SER.E/12, Multilateral
Treatics Deposited with the Secretary-General, 140-156. It is noteworthy that Peru submitted no
less than 90 notifications between March 1983 and March 1992, see iid., 145-152.
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The Original Ratio Legis of the

Derogation Provisions

Whilst the preparatory works to
the derogation provisions contained in
the  American and  European
Conventions are not helpful in explai-
ning the reasons for their existence,
the preparatory works to Art. 4 of the
Covenant provide useful evidence of
the purpose that this provision was
intended to serve at the universal
level. They do however also supply
illustrative information about the
serious concerns that were expressed
in the United Nations Commission on
Human Rights about the introduction of
a derogation provision in the future
Covenant, as suggested by the United
Kingdom in 1947Y. However, once
the Commission had narrowly decided
at its second session in 1947, over pro-
tests cnter alia by the United States, to
adopt the British proposal to insert a
derogatlon provision in the draft
Covenant!®, the major attention was
focused on drafting the provision in
such a way so as to minimuwe the risk of
abude.

Although the United Kingdom had
originally presented the proposed
derogation provision as a “loophole for
not enforcing the Bill in the case of
national emergency or some similar
reason”'?, it later wisely explained in
the Commission that it was “most
important that steps should be taken
to guard against" the “eventuality” of
having States “suspend the prov151ons of
the Convention” in time of war?’. The
United Kingdom thus wanted to insert
a safeguard in the Covenant to make
sure that the States would be bound
by their legal obligations in the human
rights field even in armed conflicts as
opposed to their other conventional
obligations under the general prin-
ciples of international law 2. The origi-
nal idea was in other words to provide
governments with the possibility of
resorting to some further controlled res-
trictions on the enjoyment of human
rights in difficult crisis situations,
without for that sake providing them
with a carte blanche in suspending treaty
obligations to deal with societal
upheaval. As will be seen below, this
view was confirmed by the drafters in

17 See first proposal contained in U.N. doc. E/CN.4/AC.1/4, Annex 1, 5 at 7 as submitted to the
Drafting Committee of the Commission on Human Rights in 1947. See also slightly amended
version in U.N. doc. E/CN.4/AC.3/SR.8, 10. The Working Group set up by the Commission
on Human Rights in 1947 to discuss the Covenant actually rejected the British proposal by 3 votes
to 2, see ibid., at 11. See further the United Kingdom proposal as submitted in 1949, in U.N. doc.

E/CN.4/188.

18 U.N. doc. E/CN.4/SR.42, 5. The vote was 4 to 3, with 8 abstentions. From 1947 until the
Commission’s fifth session in 1949, the United States favoured a general limitation clause;
even after having abandoned its proposal for such a clause, it preferred to see the derogation pro-

vision deleted as well, see e.g. U.N. doc. E/CN.4/SR.126, 3.

19 U.N.doc. E/CN.4/AC.1/SR.11, 6. This proposal was introduced during the first session of the
Drafting Committee set up by the Commission in 1947.

20 U.N. doc. E/CN.4/SR.42, 4 at 5; see also United Kingdom statement made in the same vein, in

U.N. doc. E/CN.4/AC.3/SR.8, at 10.

21 Cf. United Kingdom statement in U.N. doc. E/CN.4/AC.3/SR.8, at 10.
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general in the course of the discus-
sions that followed in the Commission
until the final adoption of the derogation
provision.

Although the proposed derogation
provision as submitted by the United
Kingdom to the Commission in 1949
now contained a list of non-derogable
rights??, serious concern persisted as
to the possibility of abuse to which
such a provision would lay open.
Apart from the well known opposition
to the term “war”?®, criticism was
expressed as to the vagueness of the
concept “other ‘Public emergency In
the British text?". In order to limit the
scope of the draft provision, the
USSR therefore proposed to insert the
terms “directed against the interests of
the people” after the words “in time of
war or other public emergency”?®
This amendment would make clear
what was the “exclusive purpose of
the limitation, which must only be put
into effect as a measure of defence

against aggression and other acts of
war chrected against the interests of
the people , their interests constitu-
ting “the critical test””. Whilst France
did not think that the article should be
limited to war®, it considered that
“there were three principles to be
recognized”, namely, “1) that limita-
tions on human rights were permissible
in time of war or other emergency; 2)
that certain rights were not subject to
limitation under any conditions”, and
“3) that derogation from the Covenant
must be subject to a specific procedure
and that such derogation, undertaken
under exceptional circumstances,
must accordmgly be given exceptional
publicity”?. Although havmg earlier
opposed the British proposal, “fearing
the arbitrary suppression of human
rights on the plea of a national
emergency’, France now approved
the same for two reasons: primo, the
principle of non-derogable rights “was
a sound and permanent safeguard”
and, secundo, “there was an essential

22 See U.N. doc. E/CN.4/188; the proposed article read as follows:
“l. In time of war or other public emergency, a State may take measures derogating from its
obligations under Part II of the Covenant to the extent strictly limited by the exigencies of the

situation.

2. No derogation from Articles 5, 6, 7, 8()) or 14 can be made under this provision.

* 3. Any State party hereto availing itself of this right of derogation shall inform the Secretary-
General of the United Nations fully of the measures which it has thus enacted and the reasons
therefor. It shall also inform him as and when such measures cease to operate and the provisions
of Part II of the Covenant are being fully executed”.

23 See e.g. as to: Uruguay, UN. doc. E/CN.4/SR.127, 8 at 9; France, ibid., 7 at 8.
24 See e.g. views expressed by Lebanon, ibid., 6 and 8 as well as Chile, ibid., 10.

25 For the text of the amendment, see U.N. doc. E/CN.4/319, at 4 and as to the oral explana-
tions, see U.N. docs. E/CN.4/SR.126, at 6 as well as E/CN.4/SR.127, at 7.

26 U.N. doc. E/CN.4/SR.126, at 6; emphasis added.

27 U.N. doc. E/CN.4/SR.127, at 7.
28 U.N. doc. E/CN.4/SR.126, at 8.
29 16id., lve. cit.; emphasis added.
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distinction between the restrictions of
certain rights and the suy 3,oefwwn of the
Covenant’s application” amen-
ded version of the aforementloned
Somet proposal was finally agreed
upon ! but Lebanon was still not enti-
rely happy with these terms, emphas1—
sing prior to the vote thereon that, in
order to “avoid any abuse, the article
should make it clear that it referred to
emergenc1es threatening fundamental
rights”32

As can be seen, when discussing
the possibility of derogating from the
future Covenant, the drafters generally
used the terms “limitations” or “res-
trictions” on, as opposed to the word
“suspension” of, rights. This signifi-
cant distinction is a further indication
that they never intended to let the
future Art. 4 provide a legal basis for
not applying the Covenant in public
emergencies mcluding armed
conflicts, but that, as previously sta-
ted, they simply aimed at granting the
States Parties an additional narrow
power to limit, a little further, the
enjoyment of rights and freedoms
when strictly necessary to do so.

During the Commission’s sixth ses-
sion in 1950, France criticised the
terms adopted in 1949 as being “much
too vague™”, proposing that they be
substituted by the phrase ‘In the case of
a state of emergency officially proclai-
med by the author1t1es or in the case of
public disaster”3’. As to the addition of
the condition of “official proclama-
tion”, the purpose “was to prevent
States from derogating arbitrarily
from their obligations under the cove-
nant when such an action was not
warranted by events”®. France also
again underlined the importance of a
list of non-derogable rights, such a list
being “necessary to S[6)revent abuses by
dictatorial regimes”®. As to Uruguay,
it “supported the retention of Article 4
in spite of the serious problems it rai-
sed”, because it “set forth a new
principle in international law”, name-
ly, “that of the responsibility of States
towards the members of the commu-
nity of nations for any measures
derogating from human rights and
fundamental  freedoms”. Both
Uruguay and Lebanon urged, howe-
ver, that the text of Art. 4(1) be impro-
ved so as to limit the scope thereof

30 U.N. doc. E/CN.4/SR.127, at 7; emphasis added.

31 The first part of Art. 4(1) thus read: “In time of war or other public emergency threatening the
interests of the people”, see U.N. doc. E/1371 (E/CN.4/350), Report of the Fifth Session of the
Commission on Human Rights 1949, Annex I, 27 at 29.

32 U.N. doc. E/CN.4/SR.127, at 11.
33 U.N. doc. E/CN.4/SR.195, at 9, para. 42.

34 U.N. doc. E/CN.4/353/Add.8, at 3. See also U.N. doc. E/CN.4/SR.195, at 9, para. 42 for the oral
explanation and a different wording of the proposal.

35 U.N. doc. E/CN.4/SR.195, 15 at 16, para. 82.

36 1bid., 14, para. 69.
37 Ibid., 11, para. 52.
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and thus minimise the risk of abuse38. To
that end, Lebanon thought it “advi-
sable” either to adopt the French
amendment to Art. 4(1) or to modify
the provision in the following way:
“seriously threatening the vital inter-
ests of the people”®.

The Commission finally adopted
the aforementioned French amend-
ment, although it was again modified
during its last substantive discussion
on Art. 4(1) (then Art. 2(1)), which
took place at its eighth session in 1952,
when various amendments were filed
in order to improve the definition of
the circumstances that might justify
derogations®'. The winning proposal
was submitted by the United
Kingdom, which had suggested that
Art. 4(1) read “In time of public emer-
gency threatening the life of the
nation”, thus making the text similar
to that of Art. 15 of the Furopean
Convention on Human Rights adop-
ted in 19502, France made however a
successful counter-proposal to have
the second part of this British text

replaced by the expression “which
threaten(s) the life of the nation and
the existence of which is officially
established”®. Art. 4(1) (then Art.
3(1)) was thus adopted in its final
form on 11 June 1952, although a
couple of stylistic changes were made
at a later date™.

Whilst there may have been some
uncertainty at the very outset in 1947 as
to the original purpose behind the
United Kingdom proposal to have a
derogation provision inserted into the
Covenant, there can be no shadow of
doubt that, as this provision was final-
ly adopted, this treaty, which provides
universal minimum standards for the pro-
tection of the individual ®, is valid in all cir-
cumastanceds, whether in times of peace,
internal disturbances, or in war, with the
States Parties incurring international
responsibility, even in public emergen-
cies, for restrictions on the exercise of
human rights that cannot be justified
under Art. 4. It is thus also clear both
from the text of Art. 4 itself, as well as
from the preparatory works, that,

38 1bid., 11, para. 54 (Uruguay) and ibid., p. 11 at p. 12, para. 56 (Lebanon).

39 I6id., 11 at p. 12, para. 56.

40 1609, 18, para. 97; the vote was 6 to 3, with 4 abstentions.

41 See e.g. the unsuccessful attempt by the U.S.S.R. to have the terms “caused by circumstances
threatening the interests of the people” reinserted after the terms “public emergency”, U.N.
docs. E/CN.4/L.121 and E/CN.4/SR.331, at 5.

42 U.N.doc. E/CN.4/L.139/Rev.1.

43 U.N. docs. E/CN.4/1..211 and as to the vote E/CN.4/SR.331, at 5; the vote was 13 to none, with
5 abstentions. The French proposal used the term “threaten” rather than “threatens”.

44 For the text as adopted, see U.N. doc. E/2256 (E/CN.4/669), Report of the Eighth Session of the
Commission on Human Rights 1952, Annex 1, 44 at 47. The term “established” was changed to “pro-

claimed” at the same session.

45 See statement of the Human Rights Committee in its comments with regard to the Libyan
Arab Jamahiriya, General Assembly Official Records, Fiftieth Session, Supplement No. 40, (A/50/40),
para. 137 (the Committee’s reports will hereinafter be referred to as: U.N. doc. GA.O.R,,

A/40/etc., Report HRC).
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when the term “derogation” is used in
Art. 4(1), 1t 1s In no way synonymous
with the “suspension of obligations”
under the Covenant, since the States
Parties continue to be bound thereby,
albeit, if strict need be, with some
adjustments in particularly serious cri-
sis situations.

This is indeed but a logical legal
consequence of the fact that Art. 4 was
intended to fulfil the two-fold purpose of
providing the States Parties with ade-
quate means of defending the impe-
rilled existence of the nation, whilst at
the same time guaranteeing maximum
protection of human rights, that is to
say, the maximum strictly allowed by the
condittons impoded by the severity of the cri-
dsis. This purpose was made clear by
the drafters when they inter alia agreed
to insert the principle of strict proportio-
nality in Art. 4(1), according to which a
public emergency threatening the life
of the nation only justifies such limitative
measures that can be considered to be
“strictly required by the exigencies of
the situation”. In other words, and as
previously noted, the derogation pro-
vision was never thought of as a
means of providing the States Parties
with total freedom of action in comba-
ting emergencies. Indeed, it can be
said that rather than containing a phi-
losophy that favours the limitation of
rights, it gives expression to the opposite
principle, namely, that all rights are to be

fully guaranteed and enforced unless
very special circumstances justify the
limitation of the exercise of some, and
that some rights may never be limited,
irrespective of the severity of the
emergency

Consequently, temporary deroga-
tions from international human rights
obligations in public emergencies can
more accurately be referred to as
extraordinary limitations on the exercise or
enjoyment of human rights, as opposed to
the ordinary limitations, which can in
some cases be permanently imposed
thereon in normal times. The term
“extraordinary limitations” does, in
other words, more closely reveal the
real legal nature of derogations from
international human rights obliga-
tions, in that it indicates how closely
linked the ordinary and extraordinary
limitations are. Rather than being two
distinct categories of limitations, they
actually form a legal continuum, which
is evidenced by the fact that it is only
when the ordinary limitations or res-
trictions on human rights have proved
to be manifestly insufficient to main-
tain peace and order, that the extraor-
dinary restrictions may, on certain
strict conditions, be applied?.

It is finally plain that, once the idea
of including the derogation provision
in the Covenant was accepted - and, as
partly seen above, it was only accepted after

46 See mutatis mutandis, Inter-American Court of Human Rights, Habeas Corpus in Emergency Situations
(Arts. 27(2), 25(1) and 7(6) American Convention on Human Rights), Advisory Opinion OC-8/87,
Series A, No. 8, para. 21, 38 at 39 (hereinafter referred to as: I-A Court H.R., Advisory Opinion OC-

8/87, Series A, No. 8.).

47 Cf. the particularly clear statement on this interpretative principle by the European
Commission of Human Rights, “Greek Case”, 12 Yearbook of the European Convention on Human

Rights, 72, para. 153.
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aaequate dafequards against abuse had been
nserted therein - it was considered to be
an element essential in preventing
undue restrictions on the exercise of
human rights by dictatorial or other
regimes. More particularly, the speci-
fication that the public emergency
must be of such severity as to threaten
the life of the nation was the result of a
fear, consistently emphasised, that
derogations might be resorted to in
situations which would not really
require them and for purposes moreover
that are alien to the protection of the funda-
mental rights of the human person. It
might thus be said that, if a crisis
situation does not threaten the funda-
mental rights of the people constitu-
ting the nation, the States Parties
would not be authorised to act under
Art. 4 of the Covenant, since the pur-
pose of any actions taken by virtue of
this article must be aimed at defending
or restoring the democratic constitu-
tional order within which people are
capable of effectively enjoying their
human rights and fundamental free-
doms. Although the notion of a demo-
cratic society 1is not mentioned
expressly in Art. 4, it follows from an
interpretation of this provision in its
legal context in toto, that this essential
notion must be regarded as forming an

inherent part of the entire Covenant.
It thus conditions the interpretation
also of the derogation provision™.

Having thus established the origi-
nal ratio legis of the derogation provi-
sion in Art. 4 of the Covenant, a ratio
legis, which it can be considered to
share with Art. 27 of the American
Convention and Art. 15 of the
European Convention, it is necessary
to make a somewhat closer examina-
tion of the real nature of the link bet-
ween the so called non-derogable and
derogable rights.

The Link Between the Non-
Derogable and Derogable Rights

It has also been held with regard to
Art. 4 of the Covenant, that “only the
hard core of fundamental human
rights remains guaranteed” in situa-
tions of armed conflict, and that, the-
refore, the “specific contribution of
human rights instruments to the
content of humanitarian law is ... not
very significant””. However, to redu-
ce the role of human rights to a bare
minimum in crisis situations is contrary

48 On the role of the notion of an effective exercise of representative democracy with regard to the
suspenslon of guarantees under Art. 27 of the American Convention on Human Rights, see /-
A Court H R., Advisory Opinion OC-8/87, Series A, No. 8, 38, para. 20 and as to the notion of a
democratic society in general under the International Covenant and the American and
European Conventions, see Svensson-McCarthy, The International Law of Human Rights and

States of Exception, Chapter 3, 123 et seq.

49 See Abi-Saab Rosemary, “Humanitarian Law and Internal Conflicts: The Evolution of Legal
Concern”, in Humanitarian Law of Armed Conflict Challenges Ahead - Essays in Honour of Frits
Kalshoven, ed. by Astrid J. M.Delissen and Gerard J.Tanja, Dordrecht/Boston/London,
Martinus Nijhoff Publishers, 1991 (hereinafter referred to as Abi-Saab, “Humanitarian Law and

Internal Conflicts”), 209 at 222.
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to both the text of the derogation pro-
visions referred to above, the inten-
tions of the drafters of in particular
Art. 4 of the Covenant, and the views
expressed by the international monito-
ring organs. Such misconceptions Jdo
indeed undermine the role to be p[aye? éy the
international law of buman rights in public
emergencied and must be avoided.

It is, therefore, necessary in the
first place to examine the concept of
non-derogable rights, because the
apparent uncomplicated nature of this
notion belies both its factual and legal
complexities.

As to the factual level, in the first
place, it must, however reluctantly, be
admitted that, in spite of the importan-
ce attached by international law to
certain basic rights, such as the right
to life, the right to freedom from tortu-
re and the right to freedom from slave-
ry and servitude, these rights are preci-
sely those which are often abused in de
Jure or Jde faclo emergency situations.
As regards these rights, among others,
the actual respect for international law
is thus inversely proportionate to the
peremptory nature of the legal norms
in question. This situation cannot be

attributed to a lack of clarity of the
norms but, rather, to an in many cases
cruel unwillingness, and possibly
sometimes also inability, on the part of
governments to fulfil their internatio-

nal legal obligations. The intentions of
the drafters of Art. 4 of the Covenant

that at least some basic human rights
be efficiently protected at all times,
have not, consequently, been imple-
mented.

As to the theoretical level in the
second place, and as indicated above,
a serlous misunderstanding appears to
exist with regard to the interpretation of
the various derogation articles found
in the Covenant and the American and
European Conventions, in that it is
believed that only the non-derogable
core of rights need to be respected in
public emergencies.

Inadvertent terminology

As already shown, neither the
derogation articles themselves, nor the
preparatory works, provide any basis
whatever for the a contrario reasoning
that only the rights enumerated in the
non-derogation provisions would have
to be guaranteed in armed conflicts or
other serious crisis situations to the
exclusion of the other rights.
Nevertheless, this kind of misunders-
tanding may well be facilitated by the
various infelicitous terms used in the
doctrine to describe the non-derogable
rights, which are often also referred to
as “inalienable” or "intangible" rights,
or as rights that constltute the “hard
core” (noyau ur)®®  or “Intangible
core”! of human rights and so forth.
These terms actua]ly tend to sow

50 Abi-Saab, Humanitarian Law and Internal Conflicts”, 209 at 222.

51 As to the use of the term “noyau intangible”, see the various contributions in Le noyau intangible
es droits de 'homme, Actes du V1le Colloque interdisciplinaire sur les droits de ’homme, ed. by
Patrice Meyer-Bisch, Fribourg, Editions Universitaires Fribourg Suisse, 1991.
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confusion which may indeed have
adverse consequences for the interpre-
tation of the international law of
human rights, and thereby also for the
effective enjoyment of this law.

As to the term “inalienable” at the
universal level, it does comprise, as a
minimum, all rights recognised in the
International Bill of Rights, that is
to say, the Universal Declaration of
Human Rights and the two
International Covenants on Human
Rights. This conclusion follows from
the first preambular paragraphs of the
Declaration and the two Covenants,
which in an identical language refer to
the “recognition of the inherent dignity
and of the equal and inalienable rights
of all members of the human family”,
as “the foundation of freedom, justice
and peace in the world” (emphasis

added).

Whilst the term “inalienable” does

not figure in the European
Convention on Human Rights, the
States Parties to the American

Convention on Human Rights reco-
gnise, in the second preambular para-
graph, “that the essential rights of man
are not derived from one’s being a
national of a certain State, but are
based upon attributes of the human

personality”. Also the States Parties to
the African Charter on Human and
Peoples’ Rights recognise, in the fifth
preambular paragraph, “that funda-
mental human rights stem from the
attributes of human beings”. Although
the American and African texts thus
differ from those contained in the
International Bill of Rights, the mea-
ning thereof is the same, in that the
rights concerned are inherent to the
human person because of his and her
specific and exceptional nature. Thus,
they are also inalienable and, indeed,
rights that are “inalienable” to someone
mean that they cannot, in principle, be
given away, taken away” or transferred
to somebody else®®. This conclusion
thus covers not only the rights that
can never expressis verbis be derogated
from but also those other rights that
are recognised, but not granted by, the
international law of human rights.
This view is supported by the Inter-
American Court of Human Rights
which has stated in unequivocal terms
that Art. 27 of the American
Convention does not deal with the
suspension of rights as such, “for the
rights protected ... are inherent to
man”. Consequently, “what may
only be suspended or limited is tbeir
full and effective exercise” ®. It clearly follows

that it s incorrect to reserve the term

52 See Oxford Advanced Learner's Dictionary of Current English, Oxford, Oxford University Press,

1989, 4th. ed., 627.

53 See The Concise Oxford Dictionary, Oxford, Clarendon Press, 1990, 8th. ed., 595. - However, in
some circumstances, a person may none the less be allowed to renounce some aspects of the exer-
cise of rights, such as the right to a fair trial, provided, in particular, that it is to the individual’s
advantage and that there is no constraint involved, see e.g. Eur. Court H. R., Deweer judgment of 27
February 1980, Series A, No. 35, at 24-29, paras. 48-54.

54 I-A Court H.R., Advisory Opinion OC-8/87, Series A, No. 8, p. 36, para. 18 at 37.

55 1bid., loc. cit.; emphasis added.
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“tnalienable” for those rights that cannot be
suspended in crisis situations™.

To limit the word “intangible” to
the non-derogable rights is wrong for
very much the same reasons, with the
further drawback that this term is
not even to be found in any of the
aforementioned legal texts. Moreover, it
does admittedly convey the idea, a
contrario, that some rights can actually be
touched in emergency situations. But, as
was just said, the rights form an inherent
part of the human person, who cannot
lawtully be deprived of their substan-

ce in any circumstances.

What about “hard core” or “intan-
gible core” then? These expressions
are equally vague and inadequate in
denoting correctly the legal difference
and intrinsic links between the dero-
gable and the so called non-derogable
rights, since there is not, in any event,
such a thing as a “soft” of “tangible
core”.

It is evident that, by giving the
non-derogable rights wrong or inade-
quate epithets, a serious risk is being
run of overemphasising these rights to
the detriment of those the enjoyment
of which can in principle to some
extent be further restricted in public
emergencies. Strictly speaking, it is
even wrong to talk about “derogable

rights”, and these terms are not in any
event found in either Art. 4 of the
Covenant or Arts. 27 and 15 of the
American and European Conventions
respectively, which only foresee dero-
gations from the legal “obligations”
undertaken by virtue of these treaties.
The distinction between the non-dero-
gable and the derogable rights is thus
used in this context for pure reasons of
convenience.

Intrinsic  interdependence of

rights

The actually rather inappropriate
distinction between derogable and
non-derogable rights conceals a fur-
ther legal complexity, namely that
relating to the intrinsic interdependence
of rights. This interdependence has
perhaps so far been most apparent in
the opinions given by the Inter-
American Court of Human Rights,
but it is increasingly evident also from
the work of the Human Rights
Committee. In this particular context
it will however only be possible to
provide a glimpse of this interesting
legal issue.

Art. 27(2) of the American
Convention has no doubt facilitated
the work of the Inter-American organs
in that it also protects, as being

* 56 This was however done by Mrs. Questiaux in her Study of the implications for buman rights of
recent developments concerning situations known as states of siege or emergency, UN. doc.
E/CN.4/Sub.2/1982/15. The title of the relevant part of her study refers to “The principle of inalie-
nability of certain fundamental rights” (p.18), although, as has been shown, a// relevant
human rights recognised by international law are inalienable, because inherent in the human
person. Mr. Despouy, the current UN Special Rapporteur on the question of human rights and
states of emergency has continued to use the term “inalienable” in the same limited sense, see
e.g. his Eighth annual report and list of States which, since 1 January 1985, have proclaimed, extended or
terminated a state of emergency, U.N. doc. E/CN.4/Sub.2/1995/20, at 9-11.
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non-derogable, “the judicial guaran-
tees essential for the protection of
such rights”, that is to say, the rights
cited as non-derogable in that para-
graph. On the basis of that provision,
the Inter-American Court has held
that the determination of what judicial
remedies can be considered as “essen-
tial” for the purposes of Art. 27(2) will
depend on the right in question, but
that they are in all cases “those that
ordinarily will effectively guarantee
the full exercise of the rights and free-
doms protected by that provision and
whose denial or restriction endanger
their full enjoyment"57. The concept
does at least necessarily irnply “the
active involvement of an independent
and impartial judicial body having the
power to pass on the lawfulness of
measures adopted in a state of emer-
gency”%. The Court concluded, conse-
quently, that both the right to ampa-
ro guaranteed by Art. 25(1) of the
Convention as well as the right to
babeas corpus as laid down in Art. 7(6)
thereof were remedies that had at all
times to be effectively guaranteed with
regard to the so called non-derogable
rights. It 1s essential to point out, fur-
thermore, that the Inter-American
Court has held with regard to Art.
27(1) of the American Convention,
that it contains the “general require-
ment that in any state of emergency
there be appropriate means to control

the measures taken, so that they are
proportionate to the needs and do not
exceed the strict limits imposed by the
Convention or derived from it”®. This
actually also signifies that the States
Parties’ undertaking, as laid down in
Art. 1(1) of the Convention, to “res-
pect” and to “ensure” the full enjoy-
ment of human rights, applies with full
force also in emergency situations.

Under the American Convention it is
thus established that judicial remedies
must always be available to those who
need to vindicate their non-derogable
rights, which means that an indepen-
dent and impartial judiciary must also be
allowed to function effectively at all
times. Whilst the Court has not yet
explained what measures of control
must be available to examine the law-
fulness of derogatory measures under
Art. 27(1), such measures should at
least also be clearly independent,
impartial and efficient as well as be
able to provide due process of law.

As to the Human Rights
Committee, it has on several occasions
found a violation of Art. 6 of the
Covenant when a death sentence has
been imposed following trials that
have not complied with the standards
laid down 1in Art. 14 of the

Covenant®®. Whilst such conclusions

57 I-A Court H.R.,, Advisory Opinion OC-8/87, Series A, No. 8, at 41-42, paras. 28-29.

58 1bid., at 42, para. 30.

59 I-A Court H. R., Judicial Guarantees in States of Emergency (Arts. 27(2), 25 and & American
Convention on Human Rights, Advisory Opinion OC-9/87, Sertes A, No. 9, 31, para. 21.

60 See e.g.: Communication No. 349/1989, C. Wright v. Jamaica (views adopted on 27 July 1992 at the 45th
session), G.A.O.R., A/47/40, Report HRC, 308 at 316, para. 8.7; Communication No. 250/1987, C.
Reid v. Jamaica (views adopted on 20 July 1990 at the 39th session), G.A.O.R., A/45/40 (XX), Report
HRC, 85 at 92, para. 11.5 and Communication No. 16/1977 D. Monguya Mbenge v. Zaire (views adop-
ted on 25 March 1983), G.A.O.R., A/38/40, Report HRC, 134 at 140, para. 21.
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are also facilitated by the requirement in
Art. 6(2) that no death sentence may
be imposed “contrary to the provisions
of the present Covenant”, they do
illustrate the fact that the derogable
and non-derogable rights are intrinsi-
cally linked and that it is a legal impos-
sibility to deal with the enjoyment of
rights separate from their entire legal
context. One of the salient features of
the Committee’s various views on the
imposition of the death penalty under
Art. 6, as read in conjunction with
Art. 14 of the Covenant is, therefore,
that an independent and impartial
judiciary has at all times to be avai-
lable to render justice in fairness even to
civilians accused of criminal conduct
in public emergencies.

That the question of non-derogability
cannot be determined under the
Covenant by exclusively relying on
the terms of Art. 4(2) was further
highlighted in the Committee’s recent
comment on the proposal by the
United Nations Sub-Commission on
Prevention of Discrimination and
Protection of Minorities to have a
third optional protocol to the
Covenant elaborated in order to
strengthen the right to a fair trial®!. In
reply to this proposal, the Committee
noted that the purpose thereof was to
add Art. 9(3) and (4) as well as Art. 14

to the list of non-derogable provisions in
Art. 4(2) of the Covenant®. It did not,
however, share the need for such
Protocol, since it “was satisfied that
States parties generally understood
that the right to Aabeas corpus and
amparo should not be limited in situa-
tions of emergency”®. More impor-
tantly, it was of the view “that the
remedies provided in Article 9, para-
graphs 3 and 4, read in conjunction
with Article 2 were inberent to the
Covenant as a whole”™. The Committee
was consequently of the opinion that
such protocol would imply a risk in
that the States Parties might “feel free to
derogate from the provisions of Article

. during states of emergency if they
do not ratlfy the proposed optional
protocol”®. In other words, “the pro-
tocol mlght have the undesirable effect
of diminishing the protection of detained
persons during states of emergency”®.

This interesting reply to the initiati-
ve of the Sub-Commission shows that,
in the opinion of the Committee, the
provisions of Art. 9(3) and (4), which
provide essential judicial guarantees
for individuals deprived of their liberty,
are in fact non-derogable, in spite of
their not being contained in Art. 4(2)
of the Covenant. The same conclusion
appears to hold true also with regard
to the provisions of Art. 2 of the

61 See Resolution 1993/26 in U.N. doc. E/CN.4/Sub.2/1993/45, Report of the Sub-Commission on
Prevention of Discrimination and Protection of Minorities on its Forty-Fifth Session 1993, 65.
62 G.A.O.R, (A/49/40 (1)), Report HRC, p. 4, para. 23.

63 Ibhid., loc. cit.
64 15id., emphasis added.
65 Ibio.

66 1bid., 4-5, para. 23. See also reiteration of these views by the Committee, in G.A.O.R., A/50/40 (1),

Report HRC, 14-15, paras. 32-34.
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Covenant, which concerns the States
Parties’” general legal obligations the-
reunder. The fact that the field of non-
derogability also depends on which
obligations can be considered to be
inberent in the Covenant is, of course, a
question which is particularly relevant
with regard to the availability of
“effective” remedies for alleged human
rights violations, and this significant
legal development means that the
interpretation of the Covenant is on
this matter approaching that of the
American Convention on Human

Rights.

~Since the non-derogable rights
cited in Art. 4(2) of the Covenant and
Arts, 27(2) and 15(2) of the American
and European Conventions respecti-
vely cannot be separated from their
wider- legal context which is instru-
mental In ensuring their efficient
application, it also follows that no
declaration on 4o called minimum humani-
tarian standards should be envisaged on the
basis  exclusively of the rights that
are expressly enumerated therein®. Any
such solution is bound to result in a
weakened, rather than a strengthened,
protection of the human being in crisis
situations.

On the Alleged Usefulness of
Minimum

Humanitarian Standards

a Declaration on

The proposal for a new declaration
on minimum humanitarian standards
surprises in many respects because of
its lack of logic. Whilst criticism is
launched as to the effectiveness of the
present international humanitarian
law and international law of human
rights in situations of internal unrest,
the inadequacies of these branches of
law are proposed to be filled by a mere
declaration, which clearly can only
have a moral or political impact.
However, without being legally bin-
ding and accompanied by efficient
monitoring mechanisms, the useful-
ness of the declaration would be of
doubtful value. The time, energy,
expertise and money that would be
required in order to elaborate such
minimum standards would no doubt
be better invested in seeing to it that
the already existing norms be more
efficiently complied with. In any
event, there is no sign that the world
governments would be any more
inclined to abide by new minimum
humanitarian standards in this field
than they are to comply with their

67 See however suggestion to this effect by Brett, Rachel, in her Paper for the Workshop on
“Minimum Humanitarian Standards”, submitted on behalf of the Quaker United Nations

Office, Geneva, 7.
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already existing legal obligations
under in particular the 1949 Geneva
Conventions, the two 1977 Additional
Protocols and the international law of
human rights.

The trend of lowering standards

A recent example to illustrate the
dangers involved in the elaboration of
new legal standards, as well as the
dangers in not seeing them applied, is
the 1991 Document of the Moscow Meeting
on the Human Dimension of the CSCE %. In
paragraph (28.1) of this Document it is
stated with regard to the use of force
in public emergencies that, if “recourse
to force cannot be avoided, its use
must be reasonable and limited as far as
possible”®. This phrase cannot but be
considered to lower the level of pro-
tection of the right to life as compared
inter alia with the non-derogable text
of Art. 2 of the European Convention on
Human Rights, where the use of force
in self-defence, for instance, must cor-
respond to what is no more than “abso-
lutely necessary” (emphasis added).
Ghebali considers that the Moscow
text, which was suggested by the
USSR, is an “innovation”’’. However,
as can be seen, this innovation is
rather of a negative nature, since it
risks lowering the protection of the
non-derogable right to life as compa-
red to the strict legal obligations that

most of the member States of the
OSCE incur under Art. 2 of the
European Convention on Human
Rights. In any event, the inefficiency
of enforcing even this lower level of
protection of the fundamental right to
life referred to in the Moscow Document
has been sadly demonstrated during
the subsequent crisis in Chechnya,
where the Russian troops have enga-
ged in the unrestrained use of force
which has resulted in the unnecessary
loss of thousands of lives.

Whilst the Moscow Document is thus a
useful illustration of the risk of trying to
elaborate new standards or redefine
already existing ones, it is also a
reminder that governments are not
necessarily intending to abide strictly
even by these new and sometimes
lower standards, although they have
taken an active part in their drafting,
as was the case with the USSR with
regard to the aforesaid Document.

A further serious lowering of the
level of protection of the right to life
can be perceived in Art. 2(4) of the
Commonwealth of Independent States
Convention on Human Rights, where
it is provided that deprivation “of life
shall not be regarded as inflicted in
contravention of the provisions of this
Article when it results from the use of
force solely in such cases of extreme
necessity and necessary defence as are
provided for in national legislation”

68 For the text of this document, see 30 I.LA. (1991), 1671-1691.

69 14id.,1683; emphasis added.

70 Ghebali Victor-Yves, “The Human Dimension Regime on States of Public Emergency”,
Bulletin of the OSCE Office for Democratic Institutions and Human Rights, Vol. 4, No. 1, 1995/1996,

32 at 34.
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(emphasis added). As noted by
Frowein, the rule of self-defence is
here, again, “weaker” than in Art. 2 of
the European Convention on Human
Rights, since “there is a full reference
to national legislation in the provi-
sion””!. This former member of the
European Commission of Human
Rights believes that this provision
“will be interpreted in the way natio-
nal legislation provides for” and that,
consequently, “national legislation is
given a wider field of Iumtmg the rlght
to life” in the Commonwealth
Convention as compared to the
European Convention

The tendency in some of the most
recent legal and political texts to nar-
row the protection of the right to life
does give rise to profound concern,
which is of particular relevance in
view of the attempts by the Nordic
countries to see a new declaration on
minimum humanitarian  standards
developed. The above mentioned
examples show that, unless drafted
with utmost care, such an endeavour
could rather, however unwittingly,
lead to a lowering of fundamental legal
standards in crisis situations rather
than to a reinforcement thereof.
Indeed, as will be shown, the 1990
Turku Declaration, as modified in
1994, provides further proof of this
danger.

Whilst several articles of this
Declaration regulate the right to res-
pect for the person, including, of cour-
se, the right to life, some of the rele-
vant provisions do give cause for
concern. For instance, Art. 5(2) pro-
vides that whenever “the use of force
1s unavoidable, it shall be in propor-
tion to the seriousness of the offence
or the situation, or the objective to be
achieved”. This is, admittedly, unduly
wide language which is no doubt the
result of the fact that the Declaration
is a blend of principles drawn both
from international humanitarian law
and international human rights law. It is
noted, in particular, that this provision
does in no way identify the objectives
that might justify the resort to force,
nor does it contain the principle of
absolute necessity as does Art. 2 of the
European Convention on Human
Rights, for instance. In its important
work on the right to life, also the
Human Rights Committee has ernpha—
sised that this supreme rlght ‘should
not be interpreted narrowly””?. It has
thus held, for instance, that domestlc
law “must strictly control and limit the
circumstances in which a person may
be deprived of his hfe by” the State’s
own security forces”. The Committee
members’ concern about the excessive
use of force by police and security
forces as well as arbitrary and extraju-
dicial executions is also consistently

71 See Council of Europe doc. SG/INF -(95) 17 Analyses of the Legal Implications for States that
Intend to Ratify both the European Convention on Human Rights and Its Protocols and the Convention on
Human Rights of the Commonwealth of Independent States (CIS), prepared by A. A. Cancado
Trindade and J. A. Frowein, see page 38 of the paper prepared by Frowein.

72 Ibid., loc. cit.

73 See General comment 6 (16) on Art. 6 of the Covenant in U.N. doc. G.A.O.R., A/37/40, Report

HRC, 93, para. 1.
74 Ibid., 93, para. 3.
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reflected in their questions to States
Parties under Art. 6 in connection
with the consideration of their perio-
dic reports.

In engaging in such a complex task
as that of developing minimum stan-
dards to be applied by all in domestic
turmoil, it is no doubt an almost
impossible task to define the situations
in which governments, opposition
groups or even individuals could have
justified resort to violence. However,
by not referring to any legitimate crite-
ria for the use of violence in Art. 5(2),
the protection of the right to life that
this provisions is intended to have is
going to be weak at best. It is not
improved by Art. 6, which states that
“Acts or threats of violence the primary
purpose or foreseeable effect of which 1s
to spread terror among the population
are prohibited”. What if the purpose
of such acts or threats are just, say,
ancillary or incidental? And who does
the qualification thereof for opposition
groups or individuals, because, it is
worth noting that the Declaration is
intended to be applied not only by
Government authorities but also by
opposition groups and individuals.

These are but some of the serious
issues that do arise in connection with
the interpretation of the resort to force
in the Turku Declaration and they are
not clarified by the fact that also Art. 8
deals with the right to life and that
paragraph 1 thereof has been taken
verbatim from Art. 6(1) of the
International Covenant on Civil and
Political Rights. Again, this legal com-
plexity and confusion stems from the
fact that the Declaration tries to cover
both humanitarian law principles and
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human rights law. By thus mixing
humanitarian rules intended merely to
alleviate the suffering of the human
person with human rights law based
on the respect for his or her inherent
rights, there is clearly a significant risk
that the legal protection of individuals
will be diminished rather than streng-
thened in situations of internal tur-
moil. This is a result that must be avoi-

ded.

One of several other striking
aspects with the Turku Declaration is
that, although it states that all persons
“are entitled to respect for their per-
son, honour and convictions, freedom
of thought, conscience and religious
practices” (Art. 3(1)), it omits such
essential rights as the freedom of
expression including the freedom of
information as well as the freedoms of
assembly and association. It is true
that these latter rights can usually to
some extent be subjected to deroga-
tions under human rights law, provi-
ded that it is strictly required by the
exigencies of the situation but, by lea-
ving them out of a legal text to be
applied in internal strife, the authors
give the appearance of having ignored
the fundamental problem underlying
domestic turmoil. Zhws problem w that
much of this turmotl has its roots in too litt-
le application of human rights standards,
rather than in an excessive application thereof.
Extrajudicial  killings, involuntary
disappearances, arbitrary detentions
and other kinds of human rights
abuses have thus all too often their ori-
gin in disrespect for the views expressed
by others through the spoken and
written word or through the activities
of political, cultural and trade union
associations. What is of imperious
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importance in conflictual situations is
to keep channels of communication
open between the various opposition
parties so as allow the seeds to grow
that might harbour the potential
power and impetus for solving the stri-
fe concerned based on respect for the
rights of all. The drafters of the
International Bill of Human Rights
were aware of this intrinsic link bet-
ween the rights recognised therein,
and their work is the result of a care-
fully balanced approach towards the
rights and duties of the individual and
the rights and duties of the State.
Extreme care is, therefore, advised in
drafting new standards that might
compromise the result of their unpre-
cedented efforts.

It is true that the proponents of a
Declaration on minimum humanita-
rian standards are arguing that it shall
not be interpreted to lower the stan-
dards existing under either present
humanitarian or human rights law’®.
However, although it may well be pos-
sible to avoid this atricto jure, there is
nevertheless a considerable risk that
this will not be the result de facto.
Governments and opposition groups
may well be more inclined to take a
relatively brief, non-binding declara-
tion as a frame of reference for their
activities rather than more complex,
but strictly binding legal texts. Such
a declaration may also slowly but

steadily undermine the work carried
out in situations of domestic turmoil
by the already existing human
rights organs, such as the European
and American Commission and Court
of Human Rights, the African
Commission on Human and Peoples’
Rights and the UN Human Rights
Committee. These organs are fre-
quently dealing with cases stemming
from domestic unrest and their expe-
rience in this important field is increa-
singly significant. It is, therefore, also
surprising that, in spite of the insight
that they are having into these pro-
blems, the said monitoring bodies had
not been invited to participate in the
Cape Town Workshop.

It finally has to be asked whether,
as argued by Mr. Sandoz of the
International Committee of the Red
Cross (ICRC), a relatively simply
drafted declaration could be of inter-
est as “an effective vehicle for dissemi-
nation of the fundamental principles
common to international humanitarian
law and human rights law”’®. This
view actually seems to contrast with
the opinion expressed both by
Mr. Sandoz himself as well as by
the President of the ICRC,
Mr. Sommaruga, at a symposium held in
Geneva in October 1995, when they
both submitted in clear terms that,
rather than elaborating new norms,
efforts should now in particular be

75 See Arts. 1(2) and 20 of the Declaration and Eide, “The need for a Declaration”, 8.
7 See speech given by Director Yves Sandoz of the ICRC at the Cape Town Workshop, 3.
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aimed at finding more efficient means
of enforcmg the already existing stan-
dards’”’. In any event, the argument
that a declaration could be useful as
some kind of means of instruction is
not convincing. If teaching material is
needed for governments and opposi-
tion groups, it could easily be drafted
in truly simple terms on the basis of
already existing strictly binding legal
texts, without efforts being invested in
the elaboration of a new declaration of
doubtful legal value, and which possibly
would not provide the comprehensive
protection of the individual that is
generally required under the interna-
tional law of human rights.

for

Legal Responsibility
Breaches of the Law

One of the purposes behind the
proposal to draft a new Declaration on
minimum humanitarian standards is
that it should extend the scope of
application of the law to cover all par-
ticipants in conflicts that is, including
non-governmental entities’>, although
their legal responsibility would not be
accompanied by any recognition of a
particular status”. In view of its com-

plexity, the issues relating to the
extended legal responsibility for
breaches of international humanita-
rian and human rights law can howe-
ver only be briefly commented upon in
this context.

It is admitted that the important
question of legal responsibility has not
yet been given any full and satisfactory
answer 1in international law. Although
the 1949 Geneva Conventions and the
First Additional Protocol of 1977
contain provisions on the punishment
of grave breaches thereof and on the
duty to take measures necessary for
the suppression of all other breaches
of these treaties, it is noteworthy that
these provisions are limited to armed
conflicts of an international character,
and that no corresponding provisions
are found in either common Art. 3 or
in the Second ‘Additional Protocol of
1977 which regulate conduct i Jn pon-
international armed conflicts®®. It is
also true that, under the international
law of human rights, governments and
not individuals are legally responsible
at the international level, a fact that
has been criticised by the organlsers
of the Cape Town Workshop®.
However, this is, again, a rather log1-
cal reflection of the fact that some of

77 See Sommaruga Cornelio, Allocution d'ouverture, page 3 of the unpublished version of the spee-
ch and Sandoz Yves, Rapport introductif, page 13 of the unpublished version of the report.
Both contributions were submitted to the International Symposium on the occasion of the fif-
tieth anniversary of the UN: The United Nations and International Humamtarum Law, held in

Geneva, 19-20 October 1995.

78 See Eide, “The need for a Declaration”, 4-5 and Issue Paper, 4 and 9.

79 See loue Paper, 4.
80 See Arts.

49.51 of the First Geneva Convention, Arts.

50-562 of the Second Geneva

Convention, Arts. 129-131 of the Third Geneva Convention, Arts. 146-148 of the Fourth
Geneva Convention and Arts. 85-91 of the First Additional Protocol of 1977.

81 luwue Paper, 8.
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the principal human rights treaties
were drafted in the aftermath of the
Second World War, when the major
concern was focused on unlawful and
illegitimate State actions. In spite of
this, the relevant treaties are the fruit
of a carefully struck balance between
the general and individual interests.
An expression of this balance, without
which human rights will have no real
meaning for all, can in particular be
found in the various ordinary and
extraordinary limitation provisions,
where the individual rights have to be
weighed against the rights of others to
enjoy their freedoms as well. The opi-
nion was that any violations of the
rights protected by these instruments
should be punished and/or remedied
by the State concerned within the fra-
mework of its domestic law. In spite of
the many intra-State conflicts now
facing the world, this basic general
rule continues to be valid.

However, whenever governments
either do not want to act, or are unable
to do so because they are not having
control over a certain part of their ter-
ritory, additional means of prosecuting
human rights abuses must be devised.
On the other hand, considerable care
should be taken in this respect. For
instance, if opposition groups should
be required to prosecute their own
people for violations of human rights
or humanitarian law they must also be
required to administer justice 1In
conformity with the fundamental prin-
ciples laid down in international law,
and it must be considered highly unh-
kely that they would generally be able to
do so. Another problem stems from
the fact that it might be necessary to
distinguish opposition groups depen-

24

ding on whether they are pursuing a
legitimate aim with their struggle.
What if a group is fighting an authori-
tarian government for the purpose of
establishing a democratic constitutio-
nal order respectful of human rights?
Or, what if a minority group is simply
acting in order to have their own lan-
guage and culture recognised and res-
pected by the central government?
Whilst such struggle should no doubt
conform to basic standards laid down
in humanitarian and human rights
law, the question must be asked whe-
ther the activities of such opposition
groups should be treated at the same
level as acts committed by groups
aiming at overthrowing a social and
political structure respectful of human
rights in order to establish some form of
dictatorship. The point is, in other
words, that the repression of interna-
tional humanitarian and human rights
standards must not be devised in such a
way so that it can be used by authori-
tarian governments in order to quell
undesired opposition. It is important
to recall in this respect that the third
preambular  paragraph  of  the
Universal Declaration of Human
Rights provides that “Whereas it is
essential, if man is not to be compelled
to have recourse, as a last resort, to
rebellion against tyranny and oppres-
sion, that human rights should be pro-
tected by the rule of law”. It follows
that, contrary to humanitarian law, the
international law of human rights is
anything but neutral with regard to a
country’s constitutional order. The
world governments still have the pri-
mary responsibility for - and possibility
to - creating the conditions necessary
for a full and effective enjoyment of
the rights and freedoms of the indivi-
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dual, and no action should be taken to
sap this responsibility.

Conclusions and Proposals For
Future Action

A general improvement in the
number of grave human rights abuses
could no doubt be achieved if the follo-
wing conditions were fulfilled in parti-
cular: 1) if all governments took effec-
tive measures to carry out their
already existing obligations under
humanitarian and human rights law,
including consistent action to prevent,
repress and remedy violations of this law;
2) whilst international monitoring
organs do depend on the States’
acceptance and cooperation for their
success, they should try to do their
utmost to invent ways of making their
work more efficient; they should also
adopt a strict interpretative approach
to the derogation provisions and har-
monise their case-law so as to maximi-
se the protection of the individual in
all circumstances, including in situa-
tions of domestic upheaval; 3) if the
existing domestic and international
control systems fail, a permanent
International Criminal Court should be
competent to act swiftly to punish par-
ticularly severe violations of the rights
of the human person®. Efforts must
thus be focused on the creation of
such a Court, an event that should
take place no later than in 1998. This

is however an issue that will seriously
test the world governments’ genuine
willingness to enhance the protection
of the human person in crisis situa-
tions. In this respect, non-governmental
organisations should increase their
efforts in trying to persuade the States
to go ahead with this important initiati-
ve. It is further interesting to note on
this issue that, in its Draft Code of
Crimes against the Peace and Security of
Mankind, the International Law
Commission has adopted a proposal
implying that there would be indivi-
dual responsibility and punishment for
crimes of aggression, genocide, crimes
against humanity and war crimes as
defined in the draft Code®. At this
time of history, it is possibly by linking
individual criminal responsibility for
crimes against the peace and security
of mankind with the jurisdiction of an
independent and impartial internatio-
nal criminal court that would provide
the most efficient prospects of success in
areas where governments are unable
to act. It is hoped therefore that, for
the benefit of humanity, who conti-
nues to suffer in the hands of despots,
big and small, governments will do
their utmost to overcome their politi-
cal controversies and go ahead with
this important project.

On the basis of the research carried
out with regard to derogations from
human rights obligations it can more
specifically be concluded in the first
place that, if the derogation provisions

82 On the importance of the establishment of an International Criminal Court, see address to the
Cape Town Workshop of Mr. Adama Dieng, Secretary-General of the International

Commission of Jurists.

83 See U.N. doc. A/CN.4/1..522, draft Art. 2, pp. 2-3 and draft Arts. 15-18, at 6-10.
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contained in the International
Covenant and the American and
European Conventions are going to be
able to play a constructive role in the
protection of the individual in the crisis
situations facing many of today’s
governments, it is imperative that the
States Parties be firmly reminded of
the ratio legis of these provisions,
which were intended to serve as an
ultimate tool for enabling them to
create or defend a constitutional order
respectful of human rights. Unless this
original understanding of the concept
of derogation be understood and
consistently applied both by the
governments themselves as well as by
the international monitoring organs,
there is a genuine risk that the positive
legal impact of these treaties will be
slowly but steadily eroded. To accept, as
some authors seem to do, the abusive
resort to derogations as if they were
actually normal and lawful under the
international law of human rights, also
debases this law and consequently
undermines its effectiveness in crisis
situations contrary to the clear inten-
tions of the drafters. Both the Human
Rights Committee and the other inter-
national and regional control organs
should thus always closely examine
the very aim of the derogations
concerned, before allowing the dero-
gating States to enjoy the strictly
controlled benefit thereof.

In the second place, derogations
cannot be allowed to compromise the
substance of human rights since these
rights are inherent in the individual.
The fact that the States are only allo-
wed to impose such extraordinary limi-
tations on the enjoyment of rights to a
strictly limited extent is interesting in
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that it is actually an expressmn of the
view that crisis situations can be more
easily and adequately solved by maxi-
mising the enjoyment of human rights
and fundamental freedoms, rather
than by minimising or even suppres-
sing the same.

It has been shown, in the third
place, that legal obligations that a prio-
ri appear to be derogable in public
emergencies may in actual fact be non-
derogable on several grounds, such as
either because their exercise is essen-
tial for the effective enjoyment of the
rights cited expressis verbis as non-dero-
gable in the treaties concerned, or
because they are considered to be
inherent in these treaties. This positive
legal trend, which enhances the legal
protection of the individual in public
emergencies, is of course fully consis-
tent with the fact that all rights and
freedoms are interdependent. This
interdependence signifies in other
words that the non-derogable rights
cited in Art. 4(2) of the Covenant and
Arts. 27(2) and 15(2) of the American
and European Conventions cannot be
separated from their wider legal
context which is instrumental in ensu-
ring their effective application.

Fourthly, since there now exists a
voluminous international case-law on
the contents of the so called non-dero-
gable rights, these rights can no longer
be fully understood by merely reading
the rather terse legal texts, because
many of them have by now acquired a
precise legal meaning which cannot be
ignored. Although the interpretation
of the non-derogable rights is not static
but continuously evolving in order to
adjust to changes in society, the case-
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law of the monitoring organs now pro-
vide considerable substantive preci-
sion to the States’ legal obligations
under the international law of human
rights. This is, regrettably, an aspect
that is all too often overlooked in the
debate over the States’ legal responsi-
bilities in public emergencies.

Fifthly, whilst it cannot be said
with any certainty, of course, that the
present state of humanitarian and
human rights law provides in all res-
pects sufficient protection to human
beings, such as refugees and internally
displaced persons, there appears to be
no acute need for the development of a
new legal instrument with selected
minimum standards which would run
the risk of lowering even further the
minimum already existing at least in
the human rights field. If precise legal
gaps do exist with regard to special
groups of people, for instance, and this
cannot be excluded, they should only
be defined after a careful examination of
the precariousness of the situation in
the light of the already existing legal stan-
dards as interpreted and applied by the
international monitoring organs. Only
such detailed and objective research
would be able to give an adequate ans-
wer to the question whether the deve-
lopment of further standards are
required or whether it might simply be
enough to draw the attention of the
international control organs to short-
comings in the interpretation of already
existing legal texts.

e

84 Eide, “The necd for a Declaration”, 6.
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As to the urgent situation of refu-
gees and internally displaced people in
particular, it must not be forgotten
that their fate is more often than not
the result of a lack of respect for the
rights of the individual and the lack of
a working democratic constitutional
order. In other words, these groups of
people constitute a symptom of what
has gone profoundly wrong in their
country of origin. Increased efforts
have therefore imperatively to be
undertaken to deal with the root
causes of these wrongs, rather than
paying exclusive attention to their
symptoms. Unless this reality is
understood, accepted and effectively
acted upon, little progress is going to
be visible in the protection of the
human person in the near future. Seen
in this light, the efforts aimed at drafting
a Declaration on minimum humanita-
rian standards with the possible ulti-
mate aim of setting up a new control
machinery™ could perhaps rather be
seen as a useful warning signal to
governments and international moni-
toring organs that the existing law, in
particular human rights law - in spite of
its wide field of personal and material
application - is not effectively fulfilling

its original purpose. This means
however that, what is primarily
needed is not more standards of

doubtful legal value but more efficient
implementation of already existing legal
ruled.

The Workshop’s suggestion, as
adopted by the United Nations
Commission on Human Rights, that
the Secretary General undertake an
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analytical study of the issues addres-
sed by it, may thus become an excel-
lent opportunity not only to define the
extent of present law and possible
deficiencies in the protection provided
by it, but also to pinpoint the difficulties
faced by both governments and inter-
national monitoring organs in effecti-
vely meeting their responsibilities
under international humanitarian law
but most particularly under the inter-
national law of human rights. It is thus
also of primordial importance, that not
only governments, but also human
rights treaty bodies, international
organisations, particularly the
UNHCR, as well as all regional
human rights organs and non-govern-
mental organisations will efficiently
contribute to the preparation of the
study.

Pending the outcome thereof,
efforts can however already be devi-
sed to focus concrete attention on the
issues discussed in Cape Town.
Firstly, the United Nations High
Commissioner for Human Rights,
UNESCO, the UNHCR, the ICRC
and non-governmental organizations,
amongst others, should elaborate a
simple but comprehensive education
programme that could be adapted to
all levels of society and which should
comprise a part dealing specifically
with the respect for the human being
in public emergencies threatening the
life of the nation. This would be parti-
cularly opportune in view of the pre-
sent United Nations Decade for
Human Rights Education. It i1s actual-
ly surprising that, after more than its
fifty years of existence, the United
Nations have not yet established such a
programme.
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Secondly, in particularly the UN
Human Rights Committee should
improve its methods in dealing with
countries derogating from their legal
obligations under Art. 4 of the
Covenant. Special reports can be
requested more frequently under Art.
40 of the Covenant and the comments
adopted by the Committee at the end
of the consideration of these reports
should address in some further detail
the problems raised under Art. 4 the-
reof. The long overdue general com-
ment on Art. 4 should also be swiftly
and carefully drafted, so as to enable
the States Parties to act with a greater
degree of conformity with their inter-
national legal obligations in crisis
situations. In drafting the general
comment the Committee should pay
due regard to the preparatory works
and to the specific needs of providing
efficient protection to the human per-
son In emergency situations, as evi-
denced by numerous studies carried
out both by UN bodies and other
inter-governmental and non-govern-
mental organisations.

On the more practical level, finally,
the UN, the OAS, the OAU, the
Council of Europe and/or the OSCE,
as the case may be, should be authorised
to send monitors to countries facing
public emergencies in order to stimu-
late improvements in the human
rights situations and in order to pre-
vent abuses from being committed.
The UN Human Rights Committee
or any other competent international
or regional organ could thus let one or
more of its members visit the country
concerned in order to establish
contacts with the government. A
monitor could also be sent to the
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relevant country in order to follow the
evolution of the crisis. This is actually a
quite realistic proposal in view of the
increasing number of field operations
already organised in particular by the
Office of the United Nations High
Commissioner for Human Rights in
several countries such as in Rwanda
and Cambodia. These important
operations should be intensified in the
future.
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The international law of human
rights was intended to be an instru-
ment of peace and justice in the widest
sense, and the derogation provisions
were consequently aimed at providing a
strictly controlled and temporary tool
to ensure this purpose in very excep-
tional situations. It is hoped, therefore,
that all actors of the international
community will finally give the pro-
blems caused by the abusive or other-
wise unlawful resort to derogations
from human rights obligations the
prompt, adequate and efficient atten-
tion that it so urgently needs.
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The European Social Charter;
an Instrument for the Protection of Human Rights
in the 214t Century?

Nathalie Prouvez*

I - Introduction

In accordance with Article 1 of its
Statute, the aim of the Council of
Europe is “to achieve a greater unity
between its members for the purpose
(...) of facilitating their economic and
social progress”. In the Final
Declaration of the Second Summit of
the Council of Europe (Strasbourg
10-11 October 1997), the Heads of
State and Government decided to
“promote and make full use of the ins-
truments which are a reference and a
means of action (...), in particular the
European Social Charter”. The prin-
ciple of the promotion of social rights
and social cohesion was included in
the Action Plan adopted at the
Summit.

Compared with the FEuropean
Convention on Human Rights, the
1961 European Social Charter! has
for many years appeared as the poor
relative. Over the last ten years, howe-
ver, it has undergone a major revitali-
sation process. The success of this
process and its speed have to be asses-
sed and appreciated in the light of the
difficult socio-economic context, both
in Western and Eastern Europe, and
of the general reluctance of States to
implement and monitor economic and
social rights. The principle that the
two major categories of rights, civil
and political rights on the one hand,
and economic, social and cultural
rights on the other, are interrelated,
interdependent and indivisible is
beyond question and has been endor-
sed on numerous occasions by the

*  Dr. Nathalie Prouvez is Legal Officer for Europe and the CIS, International Commission of

Jurists, Geneva, Switzerland.

1 529 UNTS No. 89; ETS No. 35. Thirty States have signed the 1961 Charter, and 21 States
have ratified it (Austria, Cyprus, Denmark, Finland, France, Germany, Greece, Iceland,
Ireland, Italy, Luxembourg, Malta, Netherlands, Norway, Poland, Portugal, Spain, Sweden,

Turkey and the United Kingdom).

On the European Social Charter, see, Brillat, D.0.4., No 12, 1996, 2; D.J. Harris, The
European Social Charter, 1984; id., Chap. 1 in L. Betten, ed., The Future of European Social Policy,
2nd. ed., 1991; id,, Part. I in D. Gomien, D. Harris, Leo Zwaak, Law and Practice of the
European Convention on Human Rights and the European Soctal Charter, 1996; T. Jaspers and L.
Betten, eds., 25 Years: European Social Charter, 1987; P. O’Higgins, Chap. 11 in R. Blackburn and
J. Taylor, eds., Human Rights for the 1990s, 1991; T. Ohlinger in F. Maatscher, ed., The
Implementation of Economic and Social Rights, 1991, 335-354 (in German); L. Samuel,

Fundamental Social Rights, 1997.
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Member States of the Council of
Europe2 . In practice, however, there is
still a clear dichotomy between econo-
mic, social and cultural rights on the
one hand, and civil and political rights
on the other’. States have placed an
emphasis on the effective monitoring
of cvil and political rights as opposed to
economic and  social  rights.
Furthermore, the lack of adversarial
justiciability of economic and social
rights has been a major obstacle to
their enjoyment”.

The celebration of the European
Social Charter’s 25th anniversary in
Grenada in 1987 provided an opportu-
nity for a recognition of the Charter’s
needs for new impetus. In May 1988,
new rights were introduced into the
Charter  through an Additional
Protocol’. However, the decision to
revitalise it through more important
amendments was not taken until the

end of 1990. Two factors led to this

decision: the desire to strengthen fur-
ther the role of the Council of Europe in
the area of human rights and, above
all, the need to provide a pan-
European social model which could be
used by the States of both Western
and Eastern Europe.

Five major weaknesses were identi-
fied as hindering the Charter’s effecti-
veness: its heavy and slow procedure;
uncertainty as to what were the res-
pective roles of the various bodies
involved in the supervision of the
Charter; the absence of actual partici-
pation of the social partners in the
supervisory procedure; the lack of any
significant political sanction as the
outcome of this procedure; and the
inadequacy of certain provisions of the
Charter. In 1991, the Charte-Rel
Committee® was appointed, with the
task to draft proposals aimed at reme-
dying these weaknesses. The work of
this Committee has led to the re-launch

2 As stated in the Vienna Declaration and Programme of Action adopted by the World
Conference on Human Rights on 25 June 1993 ((UN Doc. A/CONF. 157/23), “all human
rights are universal, indivisible, interdependent and interrelated. The international communi-
ty must treat human rights globally in a fair and equal manner, on the same footing and with

the same emphasis”.

3 See the special issue of the Review of the International Commission of Jurists, on Economic, Social
and Cultural Rights, December 1995, no 565, in which several papers discuss the lack of justi-
ciability of economic and social rights and the arguments used by States in order to maintain a
difference between civil and 1E)olitical rights on the one hand and economic and social rights on

the other; see in particular t

e article by Mr. Pierre-Henri Imbert, “Rights of the Poor, Poor

Rights? Reflections on Economic, Social and Cultural Rights”, 85-97.
4 See for a critique of the existing conclusions on the non-justiciability of economic and social rights,

M.K. Addo, “Justiciability Re-Examined”, in Beddart and Hill (ed.), Economic, Social and
Cultural Rights, Progress and Achievement, Macmillan (1992), chapter 5, 93-117.

5 ETS No. 128. On the 1988 Additional Protocol, see L. Betten, 6 NOQHR 9 (1988) and V. J.

Shrubsall 18 7LJ 39(1989).

The 1988 Additional Protocol has been signed by twenty States and ratified by six of them
(Denmark, Finland, Italy, the Netherlands, Norway and Sweden). The condition for its entry

into force was three ratifications.

6 The Committee on the European Social Charter, also known as the Revitalisation Committee
(Charte-Rel), met from 1991 to 1994, when its mandate expired.
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of the Charter through the adoption of
two other Protocols’ and of the
Revised Charter®.

II - The Revised Furopean Social
Charter

The process of revitalisation of the
Charter was completed with the adop-
tion in October 1994 by the Charte-
Rel Committee of a draft Revised
Social Charter’ which was opened for
signature on 3 May 1996 and has been
signed by thirteen States '°. To date,
no State has ratified the Revised
Charter, which is meant to replace the

1961 Charter!l.

The Revised Charter takes account
of the developments which have
occurred in labour law and social poli-
cies since the Charter was drawn up in

1961. It brings together into a single
instrument all the rights guaranteed in
the Charter and the 1988 Additional
Protocol'?, improves protection in
some areas and introduces new rights.

The Revised Charter provides for
better conditions of health and safety
in the workplace. The new Article 3
adds to the previous text the underta-
king to implement a “coherent natio-
nal policy” with the main aim of mini-
mising the causes of occupational
hazards and of promoting “the pro-
gressive development of occupational
health services for all workers”. The
Contracting Parties will now consult
employers’ and workers’ organisations
on the implementation and assessment
of all the undertakings, and no longer
only “when necessary” in relation to
certain measures for improvement.
The protection of children has also
been strengthened, in particular by

7 Second Additional Protocol (ETS No. 142), adopted on 21 October 1991; third Protocol

8
9

10

11
12
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(ETS No 158), adopted on 9 November 1995.
ETS No 163.

On the Revised Social Charter, see F. Vandamme, “The Revision of the European Social
Charter”, International Labour Review, 1994, Vol. 133, No 5-6, 635-655.

Belgium, Cyprus, Finland, France, Greece, Italy, Lithuania, Portugal, Romania, Slovenia,
Sweden and the United Kingdom. :

Three ratifications are needed for the entry into force of the Revised Social Charter.

The 1988 Protocol added four rights to the nineteen fundamental rights guaranteed by the

Charter. These rights can be divided into three categories:

- protection of employment: the right to work: including the right to vocational guidance and
vocational training;

- protection in the work environment: the right to just conditions of work and to fair remune-
ration including the right of women and men to equal pay for work of equal value; the right
to organise , the right to bargain collectively and the right of workers to information and
consultation as well as the right to participate in the determination and improvement of wor-
king conditions and the working environment; special protection of special categories of
workers: children and young persons, women, handicapped persons, migrant workers;

- social protection for the whole population: the right to protection of health, the right to
social security and the right to social and medical assistance, the right to benefit from social
welfare services; and

- special protection outside the work environment: rights for children and young persons,
mothers, families, handicapped persons, migrant workers and their families, elderly persons.
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the inclusion of Article 7 in the group of
hard core Articles of the Charter, i.e.
the provisions required as minimum
a.cceptance15 The Revised Charter
gives new guarantees of protection to
young people under the age, of eigh-
teen outside the workplace!’. In the
area of the rights of women workers,
the length of maternity leave has been
extended to fourteen weeks!®. The
protection afforded to the disabled has
also been reinforced'®

The Revised Charter introduces
the right of protection against poverty
and social exclusion. The Parties
undertake “to take measures within
the framework of an overall and coor-
dinated approach to promote the
effective access of persons who live or
risk living in a situation of social
exclusion or poverty, as well as their
families, to, in particular, employment,
housmg, tralmng, educatlon, culture
and social and medical assistance”!’.
The Revised Charter also provides
that “with a view to ensuring the effec-
tive exercise of the right to housing,
the Parties undertake to take mea-
sures designed to “prevent and reduce
homelessness with a view to its gra-
dual elimination; promote access to
housing of an adequate standard;

make the price of housing accessible
to those without adequate
resources”®, The lack of precision of
these provisions is somewhat disap-
pointing, considering the alarming
progress of poverty and homelessness
throughout Europe. It is hoped that
the supervisory bodies of the Social
Charter will give substance and full
effect to the provisions of the Revised
Charter in this area.

Finally, a new general clause of
non- dlscrlmmatlon is provided in the
revised Charter’. The benefit of all
the rights enshrined in the Charter
should be ensured without any discri-
mination on any ground such as “race,
colour, sex, language, religion, politi-
cal or other opinion, national extrac-
tion or social origin, health, associa-
tion with a national minority, birth or
other status”. However, differential
treatment based on an objective and
reasonable justification is not considered
as being discriminatory. Furthermore,
the Social Charter protects foreigners
“only insofar as they are nationals of
other Contracting Parties lawfully
resident or working regularly within
the territory of the Contracting
Party concerned”?’. As mentioned in

Recommendation 1354 (1998) of the

13 At the time of ratification, each Contracting Party can decide to accept a limited number of rights
beyond a list of hard core Articles of the Charter. The provisions not ratified must nevertheless
constitute social objectives that they must strive to achieve.

14 Article 17, Revised Social Charter.

156 Article 8, Revised Social Charter.

16 Article 15, Revised Social Charter.

17 Article 30, Revised Social Charter.

18 Article 31, Revised Social Charter.

19 PartV, article E, Revised Social Charter.

20 Appendix to the revised Social Charter: “Scope of the Revised European Social Charter in

terms of persons protected”.
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Parliamentary =~ Assembly of the
Council of Europe, The European
Social Charter should be considered
as “a document of a universal nature
and it should be applied to all persons
lawfully resident in the signatory
States, irrespective of whether they
originate from another Contracting
Party or from a State that is not a
member of the Council of Europe”.
This would ensure that the scope of
the Charter is similar to that of the
European Convention on Human
Rights?! which provides that rights in
the Convention are to be enjoyed by
"everyone within (the state’s) jurisdic-
tion"?2,

III - The Supervision Mechanism

The initial system of supervision of
the Charter is based on reports sub-
mitted by the Contracting Parties on
its implementation. This system was
modified by the Protocol amending
the European Social Charter, opened

for signature on 21 October 1991 in
Turin and by the Protocol providing
for a system of collective complaints
adopted in Strasbourg on 9 November
1995.

A. The 1991 Protocol Amending the
European Social Charter

Currently ratified by ten States and
signed by five other Contracting
Parties, the 1991 Protocol will enter
into force when it has been ratified by all
the Contracting Parties to the Charter.
However, in compliance with the final
resolution of the Turin Ministerial
Conference during which it was ope-
ned for signature and with the deci-
sion taken by the Committee of
Ministers on 11 December 1991, the
provisions of the Amending Protocol
are applied “before its entry into
force, in so far as the text of the
Charter will allow”. Only a few provi-
slons, in particular those concerning
the election of members of the
Committee of Independent Experts®

21 Opinion No 185 (1995) of the Parliamentary Assembly.
22 Article 1, European Convention on Human Rights.

23 The following bodies are involved in the supervisory procedure of the European Social

Charter:

- the Committee of Independent Experts, composed of nine experts elected by the Committee
of Ministers and assisted by an International Labour Organisation (ILO) observer. It examines
reports submitted by the Contracting Parties and gives a legal assessment of these States’

fulfilment of their undertakings;

- the Governmental Committee, composed of representatives of the Contracting Parties to the
Charter and assisted by observers from Furopean labour and management organisations. It
prepares the decisions of the Committee of Ministers;

- the Committee of Ministers adopts a resolution on the whole of the supervision cycle, and, since
1993, has issued recommendations to States which fail to fully comply with the Charter’s

requirements;

- the Parliamentary Assembly is also associated with this mechanism. Since 1992, it has used the
conclusions of the Committee Independent experts as a basis for the organisation of periodic

social policy debates.

34
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by the Parliamentary Assembly2,
have not been put into practice.

From the very first cycle of super-
vision of the Charter, criticisms were
expressed concerning the lack of
clear provisions in the 1961 Charter
on the respective role of the
Committee of Independent Experts
and the Governmental Committee.
As a result, conflictual situations and a
certain degree of legal uncertainty
arose, with the Governmental
Committee challenging the exclusive
right of the Committee of Independent
Experts to interpret the Charter.
Following the new provisions introdu-
ced by the 1991 Protocol, only the
Committee of Independent Experts
is qualified to make a legal assessment
of the conformity of national law and
practice with the Charter. The task
of the Governmental Committee is
now to select, in order to bring them
to the attention of the Committee
of Ministers and on the basis of
social, economic and other policy
considerations, the national situations
which it feels should be the subject
of a recommendation?®. Consequently,
the Governmental Commlttee no
longer has a reactive attitude and
plays a positive role by initiating
the debate on social and economic
matters.

24 Article 3 of the 1991 Amending Protocol.
25 1991 Amending Protocol, Article 4.

Before the adoption of the
Protocol, the political will to address
individual recommendations to States
could never be expressed at the
Committee of Ministers level. This
could be partly explained by the
requirement of a two-third majority
vote of the members entitled to sit on
the Committee, i.e. including States
that had not ratified the Charter,
for the adoption of such recommen-
dations. The Protocol improves the
procedure by providing that only
Contracting Parties may participate in
the vote and that the majority of two-
thirds is calculated on the basis of the
votes cast?®

The 1991 Protocol has undoubtedly
increased the efficiency of the supervi-
sory procedure. Additional steps,
however, remain to be taken in order
to strengthen this procedure and
make it more democratic. There is
an urgent need to increase the mem-
bership of the Committee of
Independent Experts and of the
Secretariat of the Charter in order to
alleviate their workload and speed up
the procedure. The supervisory proce-
dure should be complemented by the
inclusion of the observance of the
Social Charter and of social rights in
general in the monitoring procedure
set up by the Commlttee of Ministers
of the Council of Europe?. The role of

26 1991 Amending Protocol, Article 5. In the past, abstentions often prevented the required

majority from being obtained.

27 This procedure was established following the Declaration on Compliance with Commitments
Accepted by Member States of the Council of Europe adopted by the Committee of Ministers

on 10 November 1994 at its 95th Session.
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the Parliamentary Assembly of the
Council of Europe in ensuring that the
monitoring procedure is democratic
should be fully acknowledged®. In an
Order adopted on 28 January 1998%,
this Assembly has entrusted its Social,
Health and Family Affairs Committee
with the task to control the extent to
which Member States respect the pro-
visions of existing legal instruments in
the social field to which they are party,
and in particular the European Social
Charter, its Protocols and the revised
Social Charter. This Committee will
present a report to the Assembly at
regular intervals. Suitable structures
should also be set up in each member
State which has ratified the Charter
where government officials, represen-
tatives of employers and employees
and competent NGOs could cooperate
on a regular basis for the drafting
of the reports, the follow-up of
recommendations and the domestic

implementation of the rights enshri-
ned in the Charter®’.

B. The Protocol Providing for a
System of Collective Complaints
(1995)%!

This new mechanism is based
on the complaints procedure applied
in  the International Labour
Organisation (ILO)* and comple-
ments the State reporting system®.
The Protocol will enter into force
when five parties to the Charter have
agreed to be bound by it By
December 1997, the Protocol had
been signed by ten countries® and
ratified by three. It is likely to enter
into force in the course of 1998.

The efficiency of the control
mechanism established through the
1995 Additional Protocol will depend

28 See the Report of the Social, Health and Family Affairs Committee of the Parliamentary
Assembly on the Future of the European Social Charter, Doc. 7980 of 12 January 1998.

29 Parliamentary Assembly, Order No. 539 (1998).

30 This recommendation is supported by the Parliamentary Assembly of the Council of Europe.
See recommendation 1354 (1998) of the Parliamentary Assembly of the Council of Europe, adop-

ted on 28 January 1998.

31 This paragraph formed part of a paper presented at the Intergovernmental Colloquy on the
European Social Charter organised by the Council of Europe in Strasbourg on 14-16 May
1997. See N. Prouvez, “Opinion of the Non-Governmental Organisations on the Collective
Complaints Procedure”, in The Social Charter of the 21st Century, Council of Europe Publishing,

1997, 140-151.

32 Complaints may be brought before the Freedom of Association Committee of the Governing Body
of the ILO: See Valticos, “Droit International du Travail”, 2nd. ed., 1983, 614-8; i4iJ., in
Esoays in Honour of Henry G. Schermers, 1994, PP. 99-113.

33 On the Collective Complaints Protocol (hereinafter CCP), see Harris, in The Social Charter of the
2lgt Century, Colloquy, Strasbourg, 14-16 May 1997; Brillat, 1 EH.RLR. (1996) 52; and

Sudre, R.G.D.LP. 1996, 600.
34 Article 14, CCP.

35 The following Charter Parties have signed the Protocol subject to later ratification, acceptan-
ce or approval: Belgium, Denmark, Finland, France, Italy, Portugal and Sweden. Cyprus and
Ttaly ratified it. Norway accepted the CCP on signature without reservation as to ratification in

1997.
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on the interpretation of the provisions
of the Protocol and of the Social
Charter itself by the various bodies
involved. When confronted with
problems of interpretation of the
Charter and of the Protocol on the
collective complaints procedure, The
Committee of Independent Experts,
the Governmental Committee and the
Committee of Ministers should bear in
mind the principle of effectiveness as
developed by the European Court of
Human R1ghts This principle is a
means of giving the provisions of a
treaty the fullest weight and effect
consistent with the language used and
with the rest of the text. The Court’s
preference for what it terms a “practical
and effective” interpretation as against
a “formal” one has frequently proved
an important and creative technique®
which should also guide the organs in
charge of monitoring the implementa-
tion of the Social Charter.

Organisations which may bring a
complaint

The Protocol gives the right to
make complaints not only to interna-
tional organisations of workers and

employers3 and to the most represen-
tative national organisations of

employers and vvorkerss9 but also
to  international®® and national
non-governmental organisations™!

(NGOs).

The participation of non-govern-
mental entities in the system of control
of the Social Charter highlights the
originality of the Charter compared to
other international systems. It is an
acknowledgement that several prowvi-
sions of the Charter are not exclusively
concerned with the world of work and
do not, therefore, appropriately fall
within the exclusive competence of
management and labour. The opti-
mum use of the Protocol will depend,
however, upon the availability of
resources for NGOs which have
insufficient means to pay the expenses
incurred in the proceedings. This will
be of particular importance for
Eastern and Central European NGOs
which have very limited financial
resources.

In order to have the right to submit
complaints, international NGOs must
have consultative status with the
Council of Europe and must have
been put on a list established for this

* 36 See, on the effectiveness principle, J.G. Merills, The development of International Law by the
European Court of Human Rights, chapter 5, 89-112.

37 See, for examples of the Court’s applications of the effectiveness principle: Aréico v Italy
(1980), Series A, no. 37, para.33 ; Adolf v FRG (1982) Series A no. 49 ; Minelli v Switzerland
(1983) Series A no. 62; Golder v UK (1975) Series A no. 18; Airey v Ireland (1979) Series A no.
32 ; Marckx (1979) Series A no. 31; X and Y v Netherlands (1985) Series A no. 91; Abdulaziz,
Cabales and Balkandali (1985) Series A no. 94 and; Soering (1989) Series A no. 161.

38 Article 1 (a), CCP.
39 Article 1 (¢), CCP.
40 Article 1 (b), CCP.
41 Article 2(1), CCP.
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