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Prisoner-assisted homicide — more
‘Volunteer’ executions loom
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When a capital defendant seeks to circumvent procedures necessasyite the propriety of
his conviction and sentence, he does not ask the State to permitthka his own life.
Rather, he invites the State to violate two of the most basicsrarancivilized society — that
the State’s penal authority be invoked only where necessary totkergads of justice, not
the ends of a particular individual, and that punishment be imposed only thlee®tate has
adequate assurance that the punishment is justified

United States Supreme Court Justice, 1990

Robert Comer, Christopher Newton and Elijah Page have bimgeh common, aside from
being on death row in the USA. Each of these three messistiag their government in its
efforts to kill them. They have given up their appeals ared“volunteering” for execution.
Robert Comer is scheduled for execution in Arizona on 28 RD07, Christopher Newton in
Ohio on 23 May, and in the week of 9 July Elijah Page istdircome the first person to be
put to death in South Dakota since 1947. In addition, on 4 May #8®Tennessee Attorney
General requested an execution date for Daryl Holtorgrmelr soldier with a history of
depression, who has effectively waived his appeals and hagdugel competent to do so.

The execution of another “volunteer”, Carey Dean Moot t be carried out in
Nebraska on 8 May 2007, was stopped by the state Supreme CduriMay in view of
concerns — not raised by Moore — about Nebraska's use ofettteicechair. In issuing its
order, a divided Court noted that the “unique problemgntesl by this case is that Moore has
not asked for a stay.” It added, however, that “we sjnajpé not permitted to avert our eyes
from the fairness of a proceeding in which a defendantdweved the death sentence”, and
that “we have authority to do all things that are reasgnalgcessary for the proper
administration of justice® It seems that not all courts have adopted such a, véed
“volunteers” have gone to their deaths despite concerns aleofatithess of proceedings that

Y Whitmore v. Arkansag95 U.S. 149 (1990), Justice Marshall dissenting.
2 State of Nebraska v. Carey Dean Mod@epreme Court of Nebraska, 2 May 2007.
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put them on death row or about the reliability of deternonatthat found them competent to
waive their appeals.

About one in 10 of the men and women put to death in the USA gidizial killing
resumed there in 1977 had given up their appeals. Outside fifehmain executing states
of Texas, Virginia, Oklahoma, Missouri and Florida, tfigare rises to one in five for the
remaining 28 jurisdictions that have executed since 1977. Fdbe dirst five executions in
the USA after 1977 were of “volunteers”. Put to death bygdisquad, electrocution, and gas,
perhaps their personal pursuit of execution made it easitiddJSA to stomach a return to a
punishment that much of the rest of the world was beginninigatoden.

Fourteen US states, and the federal government, resumadtiers after 1977 with
the killing of a prisoner who had waived his appeals. Fivh@fktates which have resumed
executions, Connecticut, Idaho, New Mexico, Oregon and Pefaméy) have yet to execute a
“non-volunteer”. In other words, if the eight inmates whedbeen put to death there had not
given up their appeals, these five states would likely nothgee resumed executions.
Twenty of the 27 executions so far carried out in Kentudkgntana, Nevada, Utah and
Washington have been of prisoners who waived their appe&lsafsle at end of report).

Race and mental health appear to be the strongest predifteho will waive their
appeals — most “volunteers” are white males (as arévithgrisoners featured in the second
half of this report), and many have a history of medtsbrders’ Nevertheless, a review of
such cases suggests that any number of factors maybcbatio a prisoner’s decision not to
pursue appeals against their death sentence, includingalndisbrder, physical illness,
remorse, bravado, religious belief, a quest for netgrithe severity of conditions of
confinement, including prolonged isolation and lack of physicaitact visits, the bleak
alternative of life imprisonment without the possibility édirole, pessimism about appeal
prospects, or being worn down by the cycle of hope and deggad@rated by winning and
then losing appeals.

Death row conditions in the USA have become increasinglyhhaver the years,
with inmates spending more time in isolation. As one ttesterly of “volunteers” has pointed
out, “in virtually every state, death row inmates aoekied down’ in their cell for most of the
day, have little or no access to educational or othisomprprograms and experience great
isolation and loss of relationshipsSuch relationships include those with fellow inmates who
may leave death row through a successful appeal or beiteaysdie, including at the hands
of the state executioners.

® Few women are sentenced to death and executed in thebdBveén 98 and 99 per cent of death
row inmates and those executed in the US are male). Hovadvke 11 women who have been put to
death, three had waived their appeals (27 per cent). Ak there white.

* For example, se&ISA: The illusion of contret ‘Consensual’ executions, the impending death of
Timothy McVeigh, and the brutalizing futility of capital punishméhtndex: AMR 51/053/2001,

April 2001, http://web.amnesty.org/library/index/engamr510532001

® Killing the willing: ‘volunteers’, suicide and competenby John H. Blume, Cornell Law School,
Legal Studies Research Paper Series, No. 04-022, Sept2ddder
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David Dawson was executed in Montana in 2006 after twadé=con death row. His
lawyers argued that his decision to waive his appealsi@nthém had been influenced by the
harsh conditions on Montana’s death row and the suicidescobther condemned inmates
who hanged themselves in their cells in July 2003 and Feb20&d In Robert Comer’s case,
his close friend, Robert Vickers, whom he had met on Aezdeath row, was executed in
1999. In evaluating Comer’s continuing decision to waive his appa psychiatrist found
that in the weeks after the execution of Vickers, RoBernher “had no interest in anything.
He had no pleasure in anything. He spent most of theitirhes bunk. Contrary to his usual
pattern of walking 14 to 20 hours a day in his cell..., he digalk much at all. He expressed
great sadness and he was in deep depression.”

A condemned inmate’s decision to waive his or her appeals im@fysstem from a
desire to gain a semblance of control over a situatiavhioh they are otherwise powerless.
As the US Supreme Court recognized over a century ago, “whmisoner sentenced by a
court to death is confined in the penitentiary awaitingettecution of the sentence, one of the
most horrible feelings to which he can be subjected duhiaigtime is the uncertainty during
the whole of it.., as to the precise time when his execution shall taeep] One way for a
prisoner to end this cruel uncertainty is to ask to bediy the state.

In order to “volunteer” for the death penalty, an indiial only has to be found
competent to do so. The test which some courts in the WeXo determine competency to
waive appeals is based on a 1966 US Supreme Court decisid “arbther [s/lhe has the
capacity to appreciate his [/her] position and make a atice with respect to continuing
or abandoning further litigation or on the other hand whdgifgre is suffering from a mental
disease, disorder, or defect which may substantiallyctaffés [/her] capacity...”® If a
condemned inmate is found incompetent to waive his or her appeatare event — someone
found to have legal standing as a “next friend” may pursigation on their behaft.

Issues of mental illness aside, what amounts to afralti choice in this regard? If a
prisoner is threatened with death at gunpoint during amrogation, is it not “rational” for
that prisoner to say what he or she thinks the interrogeants to hear? It does not mean the
statement is voluntary. In the case of a prisoner conddnto death, he or she “must
inevitably experience extraordinary mental anguihls it not “rational” for such a prisoner
to escape a process which “is often so degrading andibingalo the human spirit as to
constitute psychological torturé*?As has been said,

“the ‘realities’ of life on death row convey to the prisosach a resounding message
that no ‘spoken words’ of coercion need be expressedughrthe daily indignities

® Comer v. StewariAmended opinion, US District Court for the Distri€tAsizona, 16 October 2002.
"In re Medley 134 U.S. 160 (1890).

8 Rees v. Peytor384 U.S. 312 (1966).

 SeeWhitmore v. Arkansad 990). A state court’s finding that an inmate is competenaive their
appeals is entitled to a presumption of correctridgespsthenes v. Badl990).

¥ Furman v. Georgia408 U.S. 238 (1972), Chief Justice Burger, dissenting ¢(ldiyelustices
Blackmun, Powell and Rehnquist).

" people v. Andersorsupreme Court of California (1972).
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both big and small, the near total isolation which extdodsg/ears, the absence of
virtually all activities, and other brutal conditions, theath row prisoner is ‘told’ he
is worthless and should be and will be dead. The ‘chpiesented by the State is to
die now or continue to be punished for challenging the Statision by the harsh
regimes reigning on death row.

Rational or irrational, can a decision taken by someoneisvtwoder threat of death at
the hands of others be truly voluntary? Even if it wererelis no disguising the fact that the
state is pursuing a killing that is at least as caledlaand in all likelihood more so, as any
murder for which the condemned inmate is being punished.

Suicidal ideation seems to motivate the decision-makingome such inmates.
William Downs, for example, had a history of depressio suicide attempts from the age of
10. He also attempted suicide while in pre-trial custodytiercapital murder of a six-year-
old boy in 1999. He pleaded guilty at his 2002 trial and reftsedlow mitigation evidence
to be presented on his behalf, including of his abusiildidod at the hands of his father.
After he was sentenced to death, he waived his appeatshéaring, a forensic psychiatrist
testified that she could not offer an opinion on Downs’ cet@pce to drop his appeals,
instead suggesting that he should be treated for his depréssee if that would cause him
to change his mind. The judge ruled that, while such a stiggesas well-intentioned, a
delay was unnecessary for the court to reach its opiniojuldge ruled that William Downs
did not have a current desire to commit suicide, but thatprdeferred execution to
imprisonment. William Downs was put to death in South Caaadin 14 July 2006.

With such cases in mind, the execution of “volunteersifien compared to state-
assisted suicide. However, “prisoner-assisted homicide” Imaya more appropriate
description of this phenomenon. Notably, for example, in thdinrgadeath penalty state of
Texas, “homicide” — the killing of one human being by anothers the cause of death given
on the death certificates of the nearly 350 prisoners exebetetben December 1982 and
September 2005, including the 25 who had given up their appeal$cansented” to
execution during this period. Moreover, if a death row inmate attempts to pre-emet th
executioner by committing actual suicide, the state will makery attempt to prevent it.

12 G. Richard StrafelVolunteering for execution: competency, voluntariness and the ptpjii third
party intervention The Journal of Criminal Law & Criminology, Vol 74,088 (1983), p. 887-8.

13 Under Texas legislation that took effect on 1 Septer2®@5, this death certificate entry was
changed to “judicially ordered execution”. Signing the bilbitgw, Governor Perry, whose term in
office has now seen more executions than any other gangtip, explained that executed prisoners
“are not victims. They are criminals and the finalwlnent that bears their name should reflect this
fact.” Gov. Perry Signs Life Without Parole Bill7 June 2005. Press release, Office of the Governor,
http://www.governor.state.tx.us/divisions/press/presasele/PressRelease.2005-06-17.2331/view

14 For example, Robert Brecheen attempted suicide a favs before his execution in Oklahoma in
August 1995. He was rushed to hospital to have his stomagbeaiitinen taken to the execution
chamber and killed. In Texas in April 1997, David Leerhien slashed his wrists before his execution.
He was treated and then put to death. David Long atéehspicide by drug overdose two days before
he was due to be executed in Texas on 8 December 1999. Helhimisensive care in hospital in
Galveston, about 200 kilometres from the Texas death claatbkis scheduled execution
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Gary Gilmore, for example, whose execution by Utah firsggiad on 17 January 1977
opened the “modern” era of judicial killing in the USA, smMavice hospitalized in intensive
care after overdosing on drugs on death row. He had spgnthree months on death row,
fighting all attempts to stop his execution, including by tmisther. The chief forensic
psychiatrist at Utah State Hospital theorized that &ihyore

“went out of his way to get the death penalty; that’'s whkypulled two execution-

style murders he was bound to be caught for. | think itegdimate question, based
on this evidence and our knowledge of the individual, to ask ih@# would have

killed if there was not a death penalty in Utah”.

The cases of some other individuals executed since themtedltat not only were
they not deterred by the death penalty, but that the punishactually motivated their
: 16
crime:

In any event, while some prisoners give up their appeals aties ga death row, the
death wish of others precedes their trials. Their unwaveimguit of execution suggests that
for them, far from being the deterrent some politiciansrclathe death penalty represents a
form of escape, whether from the torments of their litbgjr crimes, or their minds.
Christopher Swift was executed in Texas on 30 January 2067 gifing up his appeals
against his death sentence for the April 2003 murder of flifie and mother-in-law.
According to one of his trial lawyers, “receiving the dea¢imalty is what he’s wanted from
day one, from the first day | met hinf’Swift had prevented his lawyers from presenting any
witnesses at his 2005 trial. He waived his right to ayéwfor his automatic mandatory
appeal, and when the death sentence was affirmed, askaad €xecution date to be set.

Darrell Ferguson had a history of mental health problemd suicide attempts.
Before his murder trial in 2003, he wrote to the judge and putse In a letter to the
prosecutor, Ferguson admitted his guilt and expressed s$listavi‘get this over with as soon
as possible...Darrell Wayne Ferguson wishes to seek the deadltyp” In a letter to the
judge, he wrote: “I have no Remorse for what | did"d asked “in my right state of mind

approached. Long was flown by aeroplane to Huntsvileprmpanied by a full medical team to ensure
his safe arrival. He was then put to death.

15 See Straferyolunteering for execution, op. ip. 866. “Gilmore served more than half of his life
behind bars, including eighteen of his last twenty-onesyé#e was last serving time in Oregon, a state
that did not have the death penalty [it was reenacted thd 978], when he was paroled prior to the
incident resulting in his death penalty and execution. He cbdse paroled in Utah, a state with the
death penalty...”

1% For example, see cases of Thomas Akers and Daniebdgbages 113-11%)SA: The execution of
mentally ill offendersAl Index: AMR 51/003/2006, January 2006,
http://web.amnesty.org/library/pdf/AMR510032006ENGLISH/$File/AMR5100806.

17 At a press conference in 2005, President George W. Bushskad about whether his support for
executions had changed at all since leaving the Tggaernorship. The President replied: “No. | still
support the death penalty, and | think it's a deterrentineect President’s press conference, 16 March
2005, available dtttp://www.whitehouse.gov/news/releases/2005/03/20050316-3.html

18 Texas executes man for killing&ssociated Press, 30 January 2007.
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would you please Find it in good will to give me the Deathaity” [sic]. He subsequently
pleaded guilty and waived his right to a jury trial. Heiwed the presentation of any
mitigating evidence. Before he was sentenced, the defengaatout a letter to the court
stating his lack of remorse, and that if he wasdffegck into society he would “pick up where
| left off from and take the pleasure of causing destructionnot afraid of death like some
of you are”. He was sentenced to death, waived his ap@ea was executed in Ohio’s lethal

injection chamber on 8 August 2006.

The death penalty appears to have held no deterrentfealRecky Barton either. At
his trial in 2003 for the murder of his wife, he refused twehany mitigating evidence
presented to the jury. Instead, he told the jurors: tnsfiy believe in the death penalty. And
for the ruthless, cold-blooded act that | committed whs sitting over there, I'd hold out for
the death penalty. That's the only punishment for this crime.”

In its 2006 affirmation of
Rocky Barton's death sentence ¢
mandatory review, the Ohio Suprem
Court rejected the argument that th
trial judge should have inquireg
whether Barton was mentally
competent to waive his right tg
present any mitigating evidence. Th
high court reached this conclusion |
deciding that Barton’s statement f
the jury asking for the death penalt
was mitigating evidence. Two of th
Justices dissented. One wrote: “O
country’s most creative writers o
fiction would be hard-pressed to sp
Barton’'s statement as evideng
offered in mitigation. Yet a majority
of this court unquestioningly accept
that it was.” The Chief Justice wrote
“It is difficult to imagine more
compelling indicia of incompetence

The US death penalty has consistently been shown
marked by racial bias, with those who murder wh
more likely to receive a death sentence than those
murder non-whites. In  addition, blacks
disproportionately represented on death row in the US

g

Eighty-six per cent of executed “volunteers” were wih
(106 men and three women), compared to 53 per ce
the case of “non-consensual” executions. Given ttee
of reversible error found in capital cases,

phenomenon of inmates waiving their appeals may, ¢
if only marginally, be obscuring an aspect of rac
disparity in the use of the death penalty. In other wg
given that most “volunteers” are white, if they had h
pursued their appeals, some would have been succe
and fewer whites would have been executed.

Of the 1,076 people put to death in the USA since 1
15 were of whites convicted of killing only black victim
Three of these 15 executions (20 per cent) werg
“volunteers”. Some 215 African Americans have b
executed for killing only white victims. Five of the
prisoners (two per cent) were put to death after wai
their appeals.
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executed, and accused the majority of applying “inversec’ldgi order to interpret the

statement as mitigating.

In an interview on death row, in contrast to his d&serto the jury that he had

committed a “ruthless, cold-blooded” murder, Rocky Barteralled that the shooting was
done on the “spur of the moment”, and “was not planned, cdcl)ldesigned”. He said that
he had planned to kill himself in front of his wife, batdhinstead turned the gun on her. He
then shot himself in the head, but survived. He was sesdettc death and waived his
appeals. The state indisputably carried out a “planned, caduldesigned” killing when it
executed Rocky Barton on 12 July 2006.
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The issue of defendants who prevent their lawyers from mirge mitigating
evidence is one that has only recently been considered kySHeupreme Court, and even
then not head-ofi. The case before it concerned that of Arizona deathinmate Jeffrey
Landrigan who had refused to allow his lawyers to ptefentestimony of his former wife
and his mother in mitigation at his murder trial. Askedthoy trial judge if he would like to
say anything on his own behalf, the defendant replietthitik if you want to give me the
death penalty, just bring it right on. I'm ready for iHe was sentenced to death. In 2006, the
US Court of Appeals for the Ninth Circuit sent the chaek to the federal District Court for
an evidentiary hearing into whether his trial lawyer'slufe to investigate mitigating
evidence beyond the testimony of the two family witnessesntesded to present had
prejudiced the outcome of the trial. Investigation by the lawfg example, would have
revealed Landrigan’s profoundly troubled childhood and thé tlaat he suffered from a
serious organic brain disorder.

However, on 14 May 2007, in a split decision, the US Supreme Geenturned the
Ninth Circuit ruling. The five Justices in the majoritynctuded that the District Court had
not abused its discretion when it refused to grant Jeffaegrigan an evidentiary hearing “on
his counsel’'s failure to present the evidence he now wisheffer”. The other four Justices
dissented, arguing that “the Court’s decision rests oarsirponious appraisal of a capital
defendant’'s constitutional right to have the sentencing idaciseflect meaningful
consideration of all relevant mitigating evidence, a hrdging appreciation of the need for a
knowing and intelligent waiver of constitutionally protectealtrights, and a cramped
reading of the record”. The four dissenters took issué trie majority’s reasoning that
Landrigan “would have” waived his right to introduce anyigating evidence that his lawyer
might have uncovered, and that such evidence “would have” maddifference to the
sentencing outcome. “Without the benefit of an evidentiaayihg”, the four wrote, “this is
pure guesswork®

Guesswork is in effect what the sentencing jury or juddeft to engage in if denied
the ability to take mitigating evidence into account. Gwesis should have no place in
deciding an irrevocable penalty.

David Kevin Hocker’'s murder trial in Alabama started &inghed on the same day,
22 August 2000. Proceedings began at 9 o’clock in the morningvarel completed before
5pm. The defence called no witnesses at either stage tfidh Hocker had refused to allow
his lawyer to present any mitigating evidence. The juryefloee never heard about Kevin
Hocker’s history of bipolar disorder or his abusive childhooat. #d the jurors hear that his
father, who also suffered from bipolar disorder (this i#knean run in families), committed
suicide when Kevin Hocker was eight years old. The fathébkan abusive to the children —
Kevin Hocker’s sister is reported to have been treatedpbst-traumatic stress disorder
sustained as a result of the abuse. Kevin Hocker waglifighosed with bipolar disorder as a

19 Schriro v. LandriganUS Supreme Court, 14 May 2007 (“Neitivéiggins[v. Smith nor Strickland
[v. Washingtohaddresses a situation in which a client interfereb waunsel’s effort to present
mitigating evidence to a sentencing court. Indeed, we haver addressed a situation like this”.
20 schriro v. Landrigan)ustices Stevens, Souter, Ginsburg and Breyer, dissenting.
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teenager. His mother tried to get him help for his mehtedss, but he would deny that he
was ill. Instead, he took to self-medicating. Kevin Hookeas again diagnosed with bipolar
disorder by a prison doctor when incarcerated in the 1990s, bstopped taking his
medication because he said that it was not helping. btier dias said that he told her that he
committed the crime in order to get the death penaltg.jlity voted for death. On death row,
he engaged in acts of self-mutilation. He was found uncomsdn his cell one day, having
removed one of his testicles with a razor blade. A fewthsolater, he removed the other. He
refused to appeal his death sentence, and was executedeptatber 200%.

Some “volunteers” begin their pursuit of execution by firingrthegal counsef? At
his December 2006 trial in Alabama, capital defendant @ptier Johnson fired his lawyers,
admitted to killing his baby son, and asked for the deathliyenAs the prosecutor put it,
“the jury complied with Mr Johnson’s wishes” and it recomded a death sentente.
Reminiscent of Robert Comer’s case two decades edskr below), on the day of his
sentencing in February 2007, Christopher Johnson reportedberefo come out of his cell,
and sat on the top bunk in his cell beating his head agaimatl.aJail guards extracted him
from his cell, using an electro-shock stun gun. He was atealy shackled to a wheelchair,
and brought to the courtroom for sentencing. The juddge et he found a possible
mitigating factor, namely a report that Johnson haa lsegually abused as a child. Johnson
responded that the report was untrue. The judge acceptaghiiserecommendation, saying
to Johnson “it is hot my job to go into your mind and coesiyour motives” for dismissing
his attorneys and seeking a death verdict.

James Karis asked for the death penalty at his reeesentencing in California.
Originally tried in 1982, in 2002 the Ninth Circuit Court of Apjseupheld a federal judge’s
1998 decision to overturn his death senténdeée federal judge had found that the jury
might not have voted for a death sentence if it haddht#ee “substantial and wrenching”
evidence of Karis’ violent and abusive childhood, includinghat hands of his father and
stepfather. At his re-sentencing trial in 2007, the juily &gid not hear that mitigating
evidence because James Karis did not want them to. s Kieed his lawyers, who had
investigated his background of abuse in preparation to presdhetjury, and elected to
represent himself instead. He refused to preseniétigating evidence and urged the jury to
send him back to death row. The jurors complied wittwiig$, and on 25 April 2007 he was
sentenced to death. Nevertheless, as the Californi@i@apCourt stated in 1985:

2L USA: The execution of mentally ill offendefanuary 2006)p. cit, pages 87-88.

?21n 1993, the US Supreme Court ruled that the competéamgiard for a defendant to waive his right
to a lawyer or to plead guilty is the same as thepatency standard for standing trial (Godinez v.
Moran). In other words, once a defendant is found compttestand trial — under the test he has
“sufficient present ability to consult with his lawyeith a reasonable degree of rational
understanding” and a “rational as well as factual undedig of the proceedings against him” — the
defendant is, by definition, competent to waive counseltamplead guilty.

ZKiller's death wish is grantedViobile Press-Register, 12 December 2006.

24 Atmore man asks for death sentence, and judge gives it t®ress-Register, 22 February 2007.

% Karis v. CalderonUS Court of Appeals for the Ninth Circuit, 18 March 2002.
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“To allow a capital defendant to prevent the introductiomitfgating evidence on

his behalf withholds from the trier of fact potentially daldénformation bearing on

the penalty decision no less than if the defendant waseliimpsevented from

introducing such evidence by statute or judicial ruling.elther case the state’s
interest in a reliable penalty determination is defiate

Under the US Supreme Court’s 1976 ruli@egg v. Georgiaallowing executions
to resume after nearly a decade without them, the gestdty in the USA is supposed to be
reserved for the “worst of the worst’The mandatory death penalty has long been ruled
unconstitutional in the USA, and the capital sentencing ideciss supposed to be
individualized, with the jury being able to take into agdocany mitigating evidence and the
prosecution presenting the reasons why the defendant shoukkdoeited rather than
imprisoned. If the defendant refuses to allow any mitigatindemce, even when compelling
evidence of childhood abuse or mental disability is availavlé,goes so far as to demand the
death penalty, does the system’s accommodation of this demoaicdme perilously close to
constituting a quasi-mandatory death sentence? It isimgrtone where the sentencing
authority did not take into account the background andiristances of the defendant to
weigh against the facts of the crime and the governmemt’fobia death sentence. As a US
Supreme Court Justice said in such a case in 1979,

“We can have no assurance that the death sentence haddbeen imposed if the
sentencing tribunal had engaged in the careful weighing ssdbat was held to be
constitutionally required isregg v. Georgiaand its progeny. This Court’s toleration
of the death penalty has depended on its assumption thatniddeypeill be imposed
only after a painstaking review of aggravating and mitiggftactors. In this case, that
assumption has proved demonstrably false. Instead, the Gasrpermitted the
State’s mechanism of execution to be triggered by amegntrbitrary factor: the
defendant’s decision to acquiesce in his own deth.”

While James Karis has not waived his appeals, therauanerous other death row
inmates around the country who continue to do just thateStrange their minds. Others do
not, and their death wish is fulfilled by a state allwailing to see freedom of choice for such
individuals carried through to its lethal conclusion. &xample, Tennessee death row inmate
Christa Pike dropped her appeals in 2001, and faced an @xedate in August 2002 before
changing her mind. A county judge ruled that she wadat@oto change her mind, but the

% people v. Deer¢1985). This was later overruledfeople v. Bloon{1989). See, Anthony J. Casey,
Maintaining the integrity of death: An argument for restricting éeddant’s right to volunteer for
execution at certain stages of proceeding®erican Journal of Criminal Law, Volume 30, pages 75-
106 (2002).

27 “Wjithin the category of capital crimes, the death peraltgt be reserved for ‘the worst of the
worst’.” Kansas v. MarshUS Supreme Court, 26 June 2006, Justice Souter dissentimad(py
Justices Stevens, Ginsburg & Breyer).

28 | enhard v. Wolff444 U.S. 807 (1979), Justice Marshall dissenting. The naskvéd Jesse Walter
Bishop, who waived his appeals and was executed in Nevadahayaber on 22 October 1979, three
weeks after the Supreme Court refused to intervene.
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Tennessee Supreme Court eventually overruled that decisianhéaring in early 2007, a
court heard evidence of the alleged abuse to which she wastedbjes a child and of her
mental illness, including bipolar disorder. In neighbouringtieky, Marco Allen Chapman,
whose case is currently under automatic review, has @thilat he will continue to waive his
appellate rights. He pleaded guilty at his 2004 trial, whikis right to present mitigating
evidence, and asked for the death penalty.

Thirty years ago, dissenting against the US Supreme Gorgfusal to stop the
execution of Gary Gilmore, Justice Thurgood Marshall arghatiwithout appellate review
“an unacceptably high percentage of criminal defendants wwelldirongfully executed —
‘wrongfully’ because they were innocent of the crime, undeserwhgthe severest
punishment relative to similarly situated offenders, or deessential procedural protections
by the State® Given the rate of reversible error found in capitabsas not just as a result of
mandatory review but also discovered during subsequent atatefederal appellate
proceedings — if the more than 120 “volunteers” executedesl977 had pursued their
appeals, there is a significant possibility that a nemdf them would have had their death
sentences overturned to prison terms. To look at it anotlsr, the phenomenon of
“volunteers” contributes to the arbitrariness that riddhes use of the death penalty in the
USA.

The US Supreme Court has not passed a constitutional eglering mandatory
review of state death sentences. Nevertheless, &g ehd of 2005, of the 38 US states with
capital statutes, 37 provided for automatic review ofdatith sentences, regardless of the
defendant’s wishes. Such review is usually conducted by dkesshighest appellate couift.
In most of the states, the law also requires reviéwhe inmate’s conviction as well as
sentence, although not in Idaho, Montana, Oklahoma, Soalot® and Tennessee. In
Indiana and Kentucky, a defendant can waive review of tmviction. In Virginia a
defendant can waive aappeal of trial court error but cannatiive proportionality review.
Only in South Carolina does the defendant have the rightikee any review if he or she is
deemegd2 competent to do ¥dn addition, federal death row inmates do not get an atimma
review.

2 Gilmore v. Utah 429 U.S. 1012 (1977), Justice Marshall dissenting.

%0 Only issues in the trial record — such as rulings madeddyitil judge — are reviewed on direct
appeal. Matters outside the record — such as the withigadflievidence by the prosecutor or the failure
of the defence lawyer to present particular evidence prasented vibabeas corpuappeals. After
the US Supreme Court ruled in 1984 that proportionality veisenot a constitutional requirement,
most state high courts reduced such review to a “perfunexarcise”. Se&)SA: The experiment that
failed — A reflection on 30 years of executions, January 2007,
http://web.amnesty.org/library/Index’ENGAMR510112007

31 State v. Torrencél1996).

32 The information in this paragraph is taken fr@apital Punishment 200%JS Bureau of Justice
Statistics, December 2006.
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The different ways in which the different states deahwhe question of “volunteers”
adds to the inconsistencies of the US death pefiaitystudy published in 2002 noted that
although most states prohibit death row inmates from waiving ationeview of their case,
few states have restrictions at other stages of theatapitcess, including trial proceedints.
The study found that two states, New York and Arkangaghibited a defendant from
entering a guilty plea if the prosecution was seeking thehdeenalty® Only New Jersey
prohibited the waiver of mitigating evidenteNew Jersey, through its Supreme Court, was
also th3e7 only state to restrict waivers on post-convictigreals beyond the initial automatic
review.

The general absence of prohibitions on pleading guilty oraiwing the presentation
of mitigating evidence means that while “almost eveajestequires an appellate review of
the trial proceedings..., very few states require that tia¢ proceedings actually occur.
Oddly thereviewof the trial occupies a position of greater importathesthe trial itself’. *®
As such, the accused murderer in effect is allowed tavevaociety’s interest in fair and
consistent application of the ultimate punishment of deBth”.

A degree of arbitrariness would also be indicated if attdeow prisoner were to be
prematurely executed after waiving appeals, and soon aftisweanew rule of constitutional
law emerges from which he or she would have benefiteay 2000 in Pennsylvania, for
example, the execution of a brain-damaged inmate, Jodilph was stayed 48 hours before
it was due to be carried out after he allowed a fedgypéal to be filed on his behalf. He had
earlier waived his appeals. He had reportedly first itdita desire to be executed after
prison staff took away the crayons he had used to drawrescto send to his children. He
had later attempted suicide by overdose on anti-depressditation. In December 2002, his
death sentence was commuted to life imprisonment in the ofaltee US Supreme Court’s
decision inAtkins v. Virginiaprohibiting the execution of people with mental resdiah.

33 Under international law, the USA is a single states fBuleral structure of government does not
absolve the USA of its treaty obligation to ensurentbre-arbitrary application of the death penalty,
while working towards its abolition.
34 Anthony J. Caseaintaining the integrity of death: An argument for restricting aeddfnt’s right
to volunteer for execution at certain stages of proceedisgerican Journal of Criminal Law,
Volume 30, pages 75-106 (2002).
% New York’s death penalty statute has since been struck gwhe state’s high court, and to date no
new statute has been enacted.
% |n State v. Hightowein 1986, for example, the New Jersey Supreme Court ovedthe death
sentence in a case where the defendant had prevenia@sleatation of mitigation evidence. In
January 2007, a study commission into New Jersey’s deathyp@atammmended abolition. SdgSA:
New Jersey Death Penalty Study Commission recommends ab@lifianuary 2007,
http://web.amnesty.org/library/Index’ENGAMR51003208éw Jersey has conducted no executions
since 1977. At the time of writing, the state legislatuas considering abolitionist legislation.
3" New Jersey v. MartiniL996). (“It is self-evident that the state and itszeitis have an overwhelming
interest in insuring that there is no mistake in the sitfom of the death penalty”).
2: Anthony J. Caseyaintaining the integrity of death, op.cit.

Ibid.
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The execution of people with serious mental illness nesngd be prohibited in the
USA, and constitutional protections for this categorgefiendants is minimal. Incompetence
is a difficult burden to meet, whether it is incompetetcevaive legal counsel or appeals or
incompetence for executidh.

Indiana death row inmate Joseph Corcoran was set antexedate in July 2005
after waiving his appeals and being found competent to ddespite his serious mental
illness, including paranoid schizophrenia. Before thecetien was carried out, he changed
his mind and took up his appeals. On 9 April 2007, a federal judgéuoved his death
sentence on the grounds that his constitutional rightsblead violated in 1999 when the
prosecutor offered to withdraw pursuit of the death pgnfiCorcoran waived his right to a
jury trial. The federal judge concluded that Joseph Concshauld be re-sentenced, without
the death penalty being an option for re-sententinfhe state indicated that it would appeal
the federal judge’s ruling. At the time of writing, it remedl to be seen if the state would be
successful in its bid to keep Corcoran on death row artdyérie, whether Corcoran would in
the future assist the government in killing him.

Evidence of mental disorder is common among “volunteersptein Vrabel, for
example, was executed in Ohio in July 2004 after waivinghyigeals. He had originally been
found incompetent to stand trial because of his sevengairiiness, and was committed for
five years to a maximum security psychiatric hospital wherewas forcibly medicated.
Subsequently brought to trial, he was sentenced to detgh @ksenting no mitigating
evidence, and was executed after waiving his apffeals.

In Joseph Corcoran’s case, at a hearing in 2003 to detehis competency to waive
his appeals, the state acknowledged that Corcoran suftensniental illness. The defence
presented three experts — a forensic psychiatrist,inicail psychologist, and a neuro-
psychologist — who had each separately evaluated Corcorarededed his records. All
three concluded that he was unable to make a rationaiate¢o waive his appeals. They
stated that the symptoms of his schizophrenia includedtrestt delusions that the prison
guards were torturing him through the use of an ultrasourting and that he was saying
things without knowing and that this was causing peopletarigry with him and mock him.
Such delusions, the experts concluded, were causing hinstenhiais execution in order to
be relieved of his suffering. They were unanimous thathusght processes could not be
described as rational or logical and that he was therefoomipetent to make the decision to
drop his appeals.

Joseph Corcoran himself testified at the hearing, sdkimigthe reason he wanted to
waive his appeals was that he was guilty of murder, ammthduld be executed. That is all

0 USA: The execution of mentally ill offendelanuary 2006p. cit

“1 Corcoran v. BussOpinion and Order, US District Court, Northern Digtof Indiana, Judge Allen
Sharp, 9 April 2007.

“2 Three Ohio Supreme Court Justices dissented against th's efiinmation of his death sentence.
Given Vrabel's mental iliness, they took the view thatdid not fall into the category of the “worst of
the worst” crimes and offenders for which the death persbupposed to be reserved under US law.
USA: The execution of mentally ill offendefanuary 200&)p. cit, pages 74-76.

Amnesty International May 2007 Al Index: AMR 51/087/2007



USA: Prisoner-assisted homicide — More ‘volunteer’ executions loom 13

there is to it.” He appeared to have a good understanding tégakstatus of his case, and
that the result of not pursuing his appeals would be exerutiet at the same time, he was
suffering a delusional illness. In December 2003, the toaftauled that he was competent
to waive his appeals, and this decision was upheld by the in@apreme Court in January
2005. One of the five Justices dissented, agreeing with éve ofi the three mental health
experts that because of Corcoran’s delusions, his decaisading could not be described as
rational. Justice Rucker pointed out that according t@xipert testimony, far from faking his
mental illness, Corcoran was trying to downplay it, arad tihhe more time one spent with him,
the more “you begin to understand how his thought procesétike bit skewed. And, in fact,
the deeper you go, the more skewed it appears. And you cantbegiderstand how he
might feel that execution might be preferable to life astrrently experiences it.” Justice
Rucker agreed, stating that although “Corcoran is a afactonsiderable intelligence and
expressive powers...the fact that he offers what otherwightnhie considered a rational
explanation for his decision to die is itself intricatedyated to his mental iliness”.

The determination of mental health is an inexact scieBstablishing whether a
defendant is competent to waive his or her appeals neillitably, as in so many other areas
of capital life-or-death decision-making, result in errargl inconsistencies, at least on the
margins.

Judicial action in Bobby Wilcher's case gave an added twittte inconsistencies of
US capital justice. Wilcher's mental illness and the atffef prison life on it may have
contributed to his decision to drop his appeals in 2006. Heredffeom bipolar disorder and
spent 22 years on death row in Mississippi. In recentsyeanditions on Mississippi's death
row have been severely criticized, including in relatio the psychological impact of these
conditions and the poor mental health care provided. In May, 20@®leral judge ruled that
the conditions in the State Penitentiary offended “conteamgaroncepts of decency, human
dignity and precepts of civilization which we profess tosgss”. Among other things, he
found that the filthy conditions impacted on the mental heafitinmates; the probability of
heat-related illness was high for death row inmategicpéarly those suffering from mental
illness who either did not take appropriate steps to dealtivittheat or whose medications
interfere with the human body’s temperature regulatitre exposure to the severely
psychotic individuals was intolerable; the mental health peoeided to inmates was “grossly
inadequate”; and the isolation of death row, combined witlcdinelitions on it and the fact
that its population are awaiting execution, would weaken #we strongest individual.

On 24 May 2006, Bobby Wilcher, who had shown suicidal tendengims leefore
being subjected to such conditions of confinement, filed aomanti court seeking to drop all
his remaining appeals and to allow the state to execute Siknweeks later, however, he
contacted his lawyer and told him that he had changed ihid amd wished to pursue his
appeals. On 10 July, the US Court of Appeals for the Fifttu@i dismissed Wilcher’'s
request to reinstate his appeals and refused to stagxttution. In a shocking opinion, the
court stated that “this sudden about-face strikes us dsngomore than an eleventh-hour
death row plea for mercy finally elicited from Wilcher I§ounsel; the accompanying
affidavit states only a conclusional flip-flop by Wilehe” Other Circuit Courts of Appeal
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have reinstated appeals in such cases, including of @smato have changed their minds on
numerous occasions on whether or not to drop their appradscase in 2000, the Seventh
Circuit Court of Appeals stated that “not only the defemdaut society as a whole has a
particularly strong interest in the regularity of prodegd that are followed; there is no un-
doing a sentence of death once it is carried out”. As etmdaska Supreme Court ruled on 2
May 2007 in Carey Moore’s case, stopping his execution deggitiact that he had dropped
his appeals, “in deciding whether to exercise our inherent pomerare mindful of the
especial concern that is a natural consequence dnibwledge that execution is the most
irremediable and unfathomable of penalties; that deattffésent.” In Bobby Wilcher’s case,
the courts refused to provide a remedy, and he was exanute®i October 2006.

Robert Comer — Execution scheduled for 22 May 2007, Arizona

Fifty-year-old Robert Comer, who has been on death rowdarly 20 years, has given up his
appeals. Arizona has not carried out an execution sinceniimre2000. His would be the
fifth execution of a “volunteer” in Arizona out of a tbtaf 23 executions in the state since
1977.

Robert Comer was convicted in 1988 of the first-degree mwfdearry Pritchard,
who was shot and stabbed on 3 February 1987 at a campsijtaéheALake, Arizona. Comer
was also convicted on charges of kidnapping, assault, andl sesazallt in the case of two
other campers, Jane Jones and Richard Smith. Robert ‘€dnwmnd, Juneva Willis, who
originally faced the same charges as Comer, pleaded doilbywe count of kidnapping in
exchange for her testimony against him. The other chaggeast Willis were dropped.

Robert Comer appeared in court briefly at the beginnirtgeofuilt phase of his trial.
He then waived his presence for the rest of the proceedifigs seven days of evidence, a
jury found him guilty on all counts. During closing argumetfite prosecutor repeatedly
referred to him as a “monster” and “filth”, and alsalled him a “reincarnation of the devil”,
comparing the crimes to a horror film. This demonizatios ¢@entinued post-trial. In 2001,
the prison authorities, who claimed that Robert Comer hasniost dangerous prisoner in its
custody, contacted a local television station with a tetroadcasting a story about the risks
posed by death row inmates, particularly Comer. A film on@s escorted through the prison
facility, correctional staff were interviewed, and Gamwas filmed without his consent. Two
segments about him were subsequently broadcast which, agrdadia federal judge,
described Comer “as Arizona’s Hannibal Lecter, a fietiaannibalistic serial killer*?

On the day of his sentencing in 1988, Robert Comer hadtéded himself in his cell.
Arizona law requires that the defendant be present fotelseing, and for the court
appearance he was forcibly extracted from the cell, diiureportedly being beaten with a
fire hose. At the sentencing Robert Comer was shat¢kledwheelchair and, except for a
towel around his waist, he was naked. “His body was sldntpeone side and his head
drooped toward his shoulder. He had visible abrasions ©mddy. After asking both the

43 Comer v. StewartAmended opinion, US District Court for the Distri¢tAsizona, 16 October 2002.
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court deputy and a prison psychiatrist whether Comer wasciows, the state trial judge
sentenced him to deatf”

In 2006, two judges in a three-judge panel of the US Courtppkals for the Ninth
Circuit concluded that Comer’s treatment during sentgnc¢shocks the conscience and
warrants reversal of his sentence.” They stated that

“The appearance of this naked, bleeding, shackled man \wageae affront to the

dignity and decorum of the judicial proceedings. We have naferdread of a man

being sentenced to death, or even presented to a count,autiecircumstances... If

the court’s formal dignity is a reflection of the imparta of the matter at issue, then
preservation of that dignity is most important when diegj whether a man lives or

dies. The sentencing of Comer without such dignity or decisumacceptable...

We cannot conceive of any reasonable justification...for @sgoa naked and
bleeding defendant into a courtroom for a capital senterftdaging. We hold that
Comer’s due process rights were violated when he wasrsmat while shackled,
nearly naked, bleeding, and exhausted... When life and deatt atake, subjective
considerations such as the humanity and dignity of a defendll always influence
the sentencing decision, whether it is made by judge or jurpmeCis entitled to a
new sentencing hearing®.

One of the three judges dissented from what she describ#ueamajority’s “raw
imposition of judicial power”. Comer, she said, had alregiglgn up his appeals and had been
found competent to do so. Judge Rymer stated that thalapmairt “had no right to reach
the merits” of Comer’s cas®. The case was taken by the full Ninth Circuit court] &n
March 2007, the court overturned the panel decision, upholding ttécDGourt’s ruling
that Comer was competent to waive his appeals (see bedodge Pregerson, who had been
in the earlier panel majority, dissented from this revebgareprinting the 2006 opinion
authored by Judge Ferguson, and adding a photograph of Robedr Gonhis 1988
sentencing (below). Judge Pregerson added:

“Nothing in this opinion requires the Arizona court to condmctew penalty phase.
The due process violation occurrafier the guilt phase of the trial. The due process
violation occurredafter the penalty phase of the trial. The due process violation
occurred at the sentencing hearing held by the Arizonajudge who imposed the
penalty of death on a man who was naked, bleeding, sbackidausted and
semiconscious. Comer wants to die. Arizona wants tecutgehim. There is little
question that this will happen. Judge Ferguson’s opinion oefyires that the
sentenc%of death by pronounced to an understanding hunbdao,andiscarded piece

of flesh”.

44 Comer v. SchrirpUS Court of Appeals for the Ninth Circuit, 13 Septen2@96.

* Ibid.

“®|bid, Judge Rymer concurring in part and dissenting in part.

4" Comer v. SchrirpNinth Circuit Court of Appeals, 15 March 2007, Judge Pregetissenting.
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Photograph of Robert Comer at sentencing reprinted @omer v. SchrirpUS Court of Appeals fof
the Ninth Circuit, 15 March 200

~

Robert Comer had exhausted his state-level appeals in 4884n 1997 a District
Court judge denied his first federal appeal. The case hadrtbead to the Ninth Circuit. In
1998, Robert Comer wrote to the state authorities thatohknger wanted to pursue his
appeals. In 2000, the Ninth Circuit remanded the case Wistrct Court for an evidentiary
hearing into the question of Comer’s competence to waivegqsals, pointing to his history
of irrational behaviour and the possible impact of his cardit of confinement on his
decision. The court noted that “Comer describes the conditibreenfinement in nothing
short of Orwellian terms. He tells us that he is Bnsory deprivation’, has no access to legal
materials, is permitted nothing in his cell, and muatkveontinuously for fear of becoming a
‘veggie'.” The Ninth Circuit noted its “grave concerrigat a mentally disabled man may be
seeking this court’s assistance in ending his fife”.

At the evidentiary hearing before District Judge Roslyn Silttee defence expert
testified that in his opinion Comer was suffering from ajan depressive disorder, post-
traumatic stress disorder, and SHU (Segregated Housiitgsyndrome. The judge reviewed
Comer’s past and current conditions of confinement. Betvl®s® and 1984, Comer had
been incarcerated in California, including in various SHbor some two and a half years.

“8 Comer v. StewartUS Court of Appeals for the Ninth Circuit, 6 June 2000.
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During this time, class action litigation had establistieat conditions in these SHU’s were
appalling, with debilitating effects on the physical and pshaical health of the inmates.
Prisoners were confined often for 24 hours a day to stingficells, with minimal furnishing,
lacking adequate heating and ventilation, served by “antiquatddnadequate plumbing”,
and infested by rodents and insects. Contact withivetaand friends were denied or
obstructed, and access to health care was poor.

In the isolation unit at Folsom prison, for example, the wais filled day and night
with “unrelenting, nerve-racking din”, and “unceasing racketiich exerted “a profound
impact” on the inmates, contributing to difficulty sleepamgd affecting their mental health.
In a 1987 letter, Robert Comer recalled the following aboutimemfent at Folsom:

“I remember the four walls. Grey walls. They alwagemed to move in on you.
Always going to squish the life out of you. The one dingy hiol¢he floor for
shitting and pissing. It always smelled.... | rememibethe winter you would lay
there and shake yourself to sleep. Summer it was soohougt wanted to die.... |
remember.... feeling my mind shut down, 1 piece at a.tintaised to mess with the
rats. | never could figure out how they got in. At nidtetyt would crawl on you.... |
used to talk to the rats at first. After 4 months ttadged back. You think your [sic]
going crazy, so you don't talk with the rats no more.... Yaad plays a song for you.
Over and over and over and over and....After 6 or 7 monthgowll mind could say
(was) fuck you.”

As a result of the class action lawsuit, the courtgirestion found “abhorrent
conditions” in the units, including a lack of basic hygiene, lightand heating. At Robert
Comer’s competency hearing, Judge Silver found that it was spugid that Mr Comer
endured most, if not all and possibly worse, of theseodaiple conditions” while he was
confined in the Californian facilities.

After Robert Comer’s arrest in Arizona for capital murdee was held in pre-trial
custody in Maricopa County Jail, where he was held in desitgll for 24 hours a day. He
reported an incident where he had asked a jail offxdénosen his handcuffs, but the officer
had responded by tightening the handcuffs and raising RGbarer’'s hands behind his back.
It was the Maricopa County jail authorities who forcilbbgmoved him from his cell for the
sentencing.

A few months after he was sent to death row, Robenné® was placed in
administrative segregation for disciplinary infracéon He has been held in Special
Management Units (SMUs) ever since. Between 1989 and 199@séeld in SMU | and
from 1996 in SMU II, both at the Eyman complex of the StaisoR in Florence, Arizona.
Robert Comer reported that on one occasion in SMU kwde subjected to inverted four-
point restraint, in which he was shackled, hands andtteatboard and then inverted with his
feet above his head at about a 45 degree angle facing dowmwasVéral hours.

Judge Silver noted that the physical layout of SMU | andJIM‘do not materially
differ”. Two levels of cells “extend like spokes from aewgted central control booth. At the
end of each spoke, or pod, is an outdoor recreation azasuning twelve feet by twenty feet
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with high concrete walls and floors and cyclone [wire mhésncing over the top.” According
to information received by Amnesty International,

“SMU inmates live alone in a cell measuring approximately by feet. They are
isolated from any substantial contact with other inmaiffgers or any living thing.
The cells have no windows. Neither the door of the cell +theportion of the cell
facing the hallway — has any bars through which an ingateeach his hands. They
can only see outside their cell through a metal grid panetd by small holes
measuring %2 inch in diameter to a view of a gray cdgrhallway wall. The other
walls, floor and ceiling are uniform, unpainted gray eatn They are not allowed to
ornament their cell walls in any fashion; there are naepsspictures or graffiti on
the walls. The cells of the other inmates in the pothat the same direction so that
none of the inmates can see each other from their céllkis. design of the unit and
the cells creates an excruciatingly alienating and isglagnvironment and, aside
from brief periods in which inmates recreate and showaneain other concrete
tombs, they spend every living moment in these cells.”

On the question of the prison conditions to which he had kabjected over the
years, Judge Silver found that it was “undisputed that Gémer was subjected to some
physical brutality and abuse while incarcerated that ncahuseing should be made to endure
for any length of time. The Court has no difficulty clutding that this abuse would shock
even a person with hardened sensibilities; and that eeeldayed critic of any disapproval
of prison administration would agree that these formsgfaral punishment ran afoul of the
Eighth Amendment.”

In addition, Judge Silver stated, “Undeniably, some people dthaa the mental
health and the adaptive skills to tolerate segregated rgowmid will immediately, or
inevitably develop psychiatric illnesses when housed in these it Comer, however, has
developed the means to cope with the conditions, and heissethe initiative to ensure that
he maintains his mental health while housed in them.” Sked rthat his conditions of
confinement had left him with no mental disorder and #étthiough “his conditions have had
some effect on his decision, they have not had a substeffiat nor have they rendered his
decision involuntary”. She agreed with the court-appoimbguert who “confirmed that Mr.
Comer’s decision was a mature one that has come fronspatcton. She testified that he
regrets what he did; he realizes that he has hurt maogigin his life; and he’s made the
decision that the punishment awarded for the crime isushe’s ready to participate in it.”

Judge Silver revealed that she had “anguish[ed] over [hei§ide’ and “ultimately
over the question of whether any healthy person, choosing betiweteg and not being,
could ever freely choose the terrifying ignorance of what folgw death, over enduring the
ordeal of life.” However, she stated that despite her “maighesitation to accept as rational
Mr. Comer’s chosen course, it is now clear to the Couwartt his decision is a rational one.”
She emphasized that “what is most important to Mmer is that he has the opportunity to
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choose. He has made a competent and free choice, whieha/rmn example of doing what
you want to do, embodied in the word liberty. He shouldfferded that choice®

In Arizona, an inmate sentenced to death prior to 23 Nogerh®92, can make a
further choice — whether to be killed by lethal gas or létfjaction (inmates sentenced after
that date are put to death by lethal injection). On 1712007, the Arizona Supreme Court
set 22 May as Robert Comer’s execution date. It dutgdtdnat “Robert Comer shall have
the choice of either lethal injection or lethal gdhe fails to choose, “the penalty of death
shall be inflicted by lethal injection®® At the time of writing, Amnesty International did not
know if Robert Comer had made a choice of execution method.

The Arizona Department of Corrections describes the puoesdor carrying out an
execution by gas as follows:

“One (1) pound of sodium-cyanide is placed in a container urakerritbe gas
chamber chair. The chair is made of perforated metathwddiows the cyanide gas to
pass through and fill the chamber. A bowl below the gasbka contains sulfuric
acid and distilled water. A lever is pulled and the swodayanide falls into the
solution, releasing the gas. It takes the prisoner severalten to die. After the
execution, the excess gas is released through an extipeisthich extends about 50
feet above Death Housg'”

In the case of Donald Harding, executed in Arizona’schasnber in 1992, death was
not pronounced until 10 and a half minutes after the cydalulets were droppeBuring the
execution, Harding reportedly struggled violently agathst restraining straps for some six
and a half minutes. In 1996, the US Court of Appeals for Nivgh Circuit wrote of
California’s use of lethal gas as an execution method:

“[Aln inmate probably remains conscious anywhere from 15 sactimdne minute,

and . . . there is a substantial likelihood that conscioasones waxing and waning of
consciousness, persists for several additional minutesndthis time,... inmates

suffer intense, visceral pain, primarily as a resulaok of oxygen to the cells. The
experience of ‘air hunger’ is akin to the experience wigor heart attack, or to being
held under water. Other possible effects of the cyanideirgdsde tetany, an

exquisitely painful contraction of the muscles, and paibftild-up of lactic acid and

adren’sazlline. Cyanide-induced cellular suffocation causggetgn panic, terror, and

pain.’

The Arizona Department of Corrections describes itsaleinjection procedures as
follows:

9 Comer v. StewartAmended opinion, In the US District Court for the Bistof Arizona, 16 October
2002.

%0 State v. Comearrant of execution, Supreme Court of Arizona, 17 1/007.

*1 http://www.azcorrections.gov/adc/prisons/florencehsgt.a

2 Fierro v. GomezUS Court of Appeals for the Ninth Circuit, 21 February 1996.

Amnesty International May 2007 Al Index: AMR 51/087/2007



20 USA: Prisoner-assisted homicide — More ‘volunteer’ executions loom

“Inmates executed by lethal injection are brought ifte injection room a few
minutes prior to the appointed time of execution. He/skieeis strapped to a Gurney-
type bed and two (2) sets of intravenous tubes are éaserbne (1) in each arm. The
three (3) drugs utilized include: Sodium Pentothal @atee intended to put the
inmate to sleep), Pavulon (stops breathing and paralyzes treilarusystem) and
Potassium Chloride (causes the heart to stop). DeathHa} iejection is not painful
and the inmate goes to sleep prior to the fatal effecteeoPavulon and Potassium
Chloride.”®

Over the past several years, there have been ongoing ledlahgles concerning the
constitutionality of lethal injections across the USA. Thkem has generally been that in this
three-chemical combination used by most states, if thausogientothal is ineffective for
some reason, the second drug pancuronium bromide (pavulon) wakduntavard signs that
the inmate was conscious and in pain from the injectioheosecond and third chemicals. In
December 2006, for example, a federal district court judder he had undertaken “a
thorough review of every aspect” of California’s lethajection protocol, ruled that that
state’s “implementation of lethal injection is broken”Judge Jeremy Fogel had found
evidence that in 6 of 13 executions carried out in Califgrthe condemned man’s “breathing
may not have ceased as expected”. This and other evidised concern that “inmates may
have been conscious when they were injected with pancurdoiomide and potassium
chloride, drugs that the parties agreed would cause@matitutional level of pain if injected
into a conscious person”. Judge Fogel found “a number oiciakitdeficiencies” in
California’s lethal injection procedures, includin@dequate training and supervision of the
execution team, inconsistent and unreliable record-keepiogrly designed facilities and
inadequate working conditioris.

While Judge Fogel’s decision caused a suspension in executi@aifiornia while
the executive responded to the findings, the responses akdiffstates and different courts
to this issue has introduced another level of arbitrarimteghe US death penalty. In May
2006, for example, five federal judges noted that: “The dysiimal patchwork of stays and
executions going on in this country further undermines th®ws states’ effectiveness and
ability to properly carry out death sentences. We areently operating under a system
wherein condemned inmates are bringing nearly identical ogaseto the lethal injection
procedure. In some instances stays are granted, whitbérs they are not and the defendants
are executed, with no principled distinction to justifgisa result.® A federal judge in Ohio
subsequently noted that the lack of rationale for denyirgyammting stays of execution on the
lethal injection issue “does not promote confidence in theéesysdoes not promote

%3 http://www.azcorrections.gov/adc/prisons/florencehsgt.a

> Morales v. Tilton Memorandum of intended decision; Request for responsedfefendants. US
District Court for the Northern District of Califorai 15 December 2006.

> Alley v. Little, US Court of Appeals for the Sixth Qitig, Judge Martin dissenting from denial of
rehearing en banc (joined by Judges Daughtrey, Moore, Col€lag).
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consistency in court decisions, and does not promote thermemdal value of fairness that
underlies any conception of justic®.”

“As a practical matter”, Judge Fogel wrote in the Cadilifa case, “there is no way for
a court to address Eighth Amendment issues in the capitééxt other than in a case raised
by a death-row inmate®” The phenomenon of “volunteers” — refusing to challenge
potentially unconstitutional execution procedures — can owlg @ this inconsistent
patchwork of official responses to this issue, in #imsence of action by legislative or
executive authorities to halt all executions.

Christopher Newton — Execution scheduled for 23 May 2007, Ohio

Christopher Newton, aged 37, is due to become thep@§oner to be executed in Ohio since
judicial killing resumed there in February 1999. He wouldHeeseventh of them to be put to
death after waiving their appeals. Thirty years ago, @xbr Solomon wrote:

“The close linking of suicide and murder is seen in the an@isin of seeking to be
killed, to be punished for one’s own transgressions, paatigulor one’s murderous
feelings... [M]any criminals leave clues, need to confesg] seek punishment...
[M]urder can be committed either consciously or unconsciaustyder to be killed

by the state®

Four decades ago, already in prison for a crime hehgaimbmmitted in order to be
sentenced to death, but unable to summon up the courage nutcauitide, James French
murdered his cell mate. He asked for a death sentmtehis time received one. He was
executed in Oklahoma on 10 August 1966. Three decades latert Bafith, serving a life
prison term in Indiana, stabbed a fellow prisoner to deagtfiredd his lawyers, refused a plea
agreement of 50 years imprisonment and threatened togkilh ainless he was given the
death penalty. He was executed in 1998 after refusing t@gppereby achieving his stated
aim of not growing old in prison.

Christopher Newton, from a troubled family background offudystion and abuse,
came into conflict with the law from a young age. ThHegtween the ages of 13 and 15, he
attended a school for children with severe behaviouranaotional problems. A clinical
psychologist who assessed him after has described his childsoddisruptive, chaotic,
abusive, and identity-damaging”. He has a history ofideiattempts and self-mutilation.

In 1999, already in prison on a burglary conviction, Christoplesvthin told a mental
health professional that he was going to kill an inmatthabhe could spend the rest of his
life in prison. In 2001, he killed his cell mate Jasonvgne He called a guard to the cell,
Newton reportedly told him that he knew that he would dierison and that he hoped to be
sentenced to death. In 2002, one year on from the murdesoa pisychiatrist reported that

% Cooey v. TaftU.S. District Court for Southern District of Ohiop@&cember 2006.

7 Although see Nebraska Supreme Court intervention indke of Carey Moore, below.

%8 George F. SolomorGapital punishment as suicide and as murdeprinted inCapital punishment
in the United Statedd. Bedau and C. Pierce eds (1976). Quoted in St\ddunteering for execution,
op.cit.p. 864.
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Christopher Newton had made a party hat to celebraterthigersary of the crime, and that
he appeared happy. The following month, Newton was traedféo another unit due to
concerns that he was suicidal.

At Christopher Newton’s murder trial in 2003, he pleaded guiltg presented no
evidence. He waived his appeals, and did not seek clembmged, he stated that if his
sentence was commuted to life, he would “kill againfieparole board unanimously voted
for execution. In a recent interview from death row,i€bpher Newton stated “I'm for the
death penalty”. He recalled that he had refused tparate with authorities investigating his
case unless they made clear to “the prosecutor thattlthvardeath penalty”. He said: “You
don’t want to spend your life in a hell hole. Nothing agathstprison system, but it's not the
funnest [sic] place to be®.

As history repeats itself, as it does with tragicutegty in death penalty cases, state
officials must begin to question what sense thene dvierting huge resources to a policy that
offers no measurable benefits.

Elijah Page — Execution scheduled for the week of 9 July, SihuDakota

Elijah Page was sentenced to death in 2001 for the kidnappingetand murder of 19-year-
old Chester Allan Poage in 2000. South Dakota has not @auitean execution for 60 years.

Chester Poage was killed on 13 March 2000 near the to@pedirfish in the rural
west of South Dakota. His body was found a month lated, after an autopsy it was
determined that he had died of stab wounds and blunt iigrog to the head. Three young
men were charged in his murder: Darrell Hoadley, Btger and Elijah Page, who were 20,
19 and 18 years old respectively at the time of the crime.

The three were tried separately. Briley Piper pleagélly, waiving his right to trial
and sentencing by jury, and was sentenced to deathjuyga on 19 January 2001. Elijah
Page did the same and was condemned to death by the same juti§d-ebruary 2001.
Darrell Hoadley pleaded not guilty and was tried by jdiye jurors found him guilty of the
same crime with the same aggravating factors (faatatgng the crime eligible for the death
penalty) as had been found in the cases of Elijah Ragi@&riley Piper. The jury was split on
the question of punishment and Darrell Hoadley was sesdetaclife imprisonment without
the possibility of parole in May 2001.

In January 2006, the state Supreme Court upheld ElijalisPaemth sentence. Two
of the five Justices dissented (as they also did inrBigase), stating: “Based primarily on
untested, un-cross-examined and self-serving statemenkodgiey, Piper and Page, the
circuit court and the majority opinion comes to the conclusihat Piper and Page were more
culpable and less remorseful than Hoadley, and therefmsre deserving of death. In a
stunning reversal from its argument in the Hoadley daseState now argues that Hoadley is
less culpable in this horrendous crime than Piper and Pdgefact, the State charged
Hoadley, Piper and Page with identical acts, condudtciiarges, all resulting in identical
convictions. The same aggravating factors were allegedaumdl against all three... There

9 A death row RepublicaiThe Other Paper (Columbus, Ohio), 3 May 2007.
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are no meaningful differences to justify life for Hoadend death for Piper and Page.” The
dissenting Justicegoncluded that all three “should receive life in prisorthait the
possibility of parole for their substantially identicatsaof murder”.

Like many on death row in the USA, Elijah Page’s childhood war@e of deprivation
and abuse. According to reports, from when he was two péhitiving with his siblings and
his drug-addicted mother in abandoned buildings in Kansas Miggouri, his mother would
allow people to sexually molest him in exchange for drugseWhe was about seven years
old, his mother lost custody of the children because oélluse, violence and deprivation to
which they were being exposed. The state placed the chiluittie care of their stepfather,
but the abuse and deprivation persisted. Taken into sta&@gain when he was about 13, for
the following year Page lived in more than a dozen fosierels and ran away on numerous
occasions. By the age of 14 or 15, psychiatric assessmenptslgd that he was displaying
aggressive and anti-social behaviour. By the time keedrto South Dakota in 1999 at the
age of 17, he had a history of time spent in juvenilerdizin facilities, including as a result
of burglaries and car thefts. Sentencing him to deatthéomurder committed in 2000 at the
age of 18, the judge acknowledged to Elijah Page that “yaly wears must have been a
living hell. Most people treat their pets better than ymarents treated their kids”.

With the subject of the treatment of pets in mind,hibidd be noted that a recent
study on lethal injection procedures in the USA found ttla¢ methods for euthanizing
animals require substantially more medical consultationcandern for humaneness that the
techniques used to execute human beiff§#. federal judge also recently noted in a
Tennessee case that “monitoring consciousness is a mrgmautaof the standard of care in
many states for euthanizing dogs and cats”, but not in teugns of human prisoners. He
also noted that the state “protects dogs and cats fremsk of excruciating pain in execution,
but not death row inmate§®.In addition a recent medical study on the subject of lethal
injection in the USA notes the following:

“In the United States and Europe, techniques of anieaghanasia for clinical,
laboratory, and agricultural applications are rigorousigleated and governed by
professional, institutional, and regulatory oversight. Inversity and laboratory
settings, local oversight bodies known as Animal Care andddganittees typically

follow the American Veterinary Medical Association’s gdides on euthanasia,
which consider all aspects of euthanasia methods, includings, tools, and
expertise of personnel in order to minimize pain and distiegke animal. Under
those guidelines, lethal injections of companion or laboyadoimals are limited to
injection by qualified personnel of certain clinicallysted, Food and Drug
Administration—approved anesthetics or euthanasics, while mogitor awareness.

% Deborah W. Dennd’he Lethal injection quandary: How medicine has dismantled thé geaalty
Fordham University School of Law (Working Paper), May 200@jlable at
http://ssrn.com/abstract=983732

. Workman v. BredesetlS Court of Appeals for the Sixth Circuit, 7 May 2007, Judgke
dissenting.
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In stark contrast to animal euthanasia, lethal igecfor judicial execution was
designed and implemented with no clinical or basic rekeahatsoever. To our
knowledge, no ethical or oversight groups have ever evaluated dtecqis and
outcomes in lethal injectiorf®

As already noted above, legal challenges to lethal injegtiotocols in various states
around the USA are continuing, arguing that this executiethod does not guarantee the
“humane” killing its proponents claim for it. About four heurefore Elijah Page was due to
be put to death on 29 August 2006, Governor Mike Rounds of SoutheDarkiered a stay of
execution until after 1 July 2007 on the grounds that thereawdiscrepancy between the
state’s law on lethal injection and the method that wasitaioobe used to Kill Elijah Page.
State law, last revised in 1984, required that two chalmloe used to execute the prisoner —
“a lethal quantity of ultra-short-acting barbiturate andhemical paralytic agent”. However,
the state correctional department’s lethal injection patieglved a third chemical, potassium
chloride, as used in most states in the USA.

On 23 February 2007, Governor Rounds signed into law a bill passdte state
legislature, under which the law becomes more general ratireintore specific, under which
the legislature “delegates nearly all power, giving the warcensiderable control”, and
under which the state “retreated into greater seciibggtrating the tendency for states to
withhold when constitutional challenges appear threatefiinfjie new law provides that:

“The punishment of death shall be inflicted within thelsvaf some building at the
state penitentiary. The punishment of death shall béctiedl by the intravenous
injection of a substance or substances in a lethal dquaftie warden, subject to the
approval of the secretary of corrections, shall deterntiree substances and the
quantity of substances used for the punishment of deathxégutgon carried out by
intravenous injection shall be performed by a person tratoeddminister the
injection who is selected by the warden and approved bgettretary of corrections.
The person administering the intravenous injection need reopbgsician, registered
nurse, licensed practical nurse, or other medical piofesslicensed or registered
under the laws of this or any other state. Any inflictionhaf punishment of death by
intravenous injection of a substance or substances in #&mmen required by this
section may not be construed to be the practice of medicimg. pharmacist or
pharmaceutical supplier is authorized to dispense the swhsta substances used to
inflict the punishment of death to the warden without prpson, for carrying out
the provisions of this section, notwithstanding any otherigiamv of law.”

This becomes law on 1 July 2007. The following week, ElijadeRsa due to become
the first person killed under it, and the first personcaeted in South Dakota since George
Stitts was put to death in the electric chair on 8 IA®#7. In the intervening 60 years, more
than 100 countries have abolished the death penalty in lpvactice.

%2 |ethal injection for execution: chemical asphyxiaBd?LOS Medicine, Vol. 4, Issue 4, April 2007,
http://medicine.plosjournals.org/archive/1549-1676/4/4/pdf/10.1371 gbpmed.0040156-L.pdf
%3 Denno,The Lethal injection quandary, op. gitage 30
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In 1969, the last time South Dakota was preparing to execytgsoner, Thomas
Whitehawk, then Governor Frank Farrar commuted his deatlersz to life imprisonment.
Governor Rounds should do the same thing today, and prevestalts from taking the
backward step of resuming executions. This would be consigiith his second inaugural
address of 6 January 2007, when he said that “Our obligaiom make this state, this
country and our world a better place”.

Daryl Holton — Tennessee, execution date requested by st#@ttorney General

Daryl Keith Holton, aged 45, was sentenced to death in Beeedn 1999 for the murder of
his three young sons and their half-sister in 1997. He tfiastieely waived his appeals,
although he has characterized his approach as one oftigelpcocedural default”. On 4
May 2007, the state Attorney General requested that the §sm&upreme Court set an
execution date.

On 30 November 1997, Daryl Holton walked into a police staitio&helbyville,
Tennessee, to report a “homicide times four”. There wergolice officers present at the
time, so the dispatcher radioed for assistance. Holtonvekited, and when a police officer
arrived, told him that he had shot and killed his four childDaryl Holton spontaneously
placed his hands behind his back so that the officer couldch# him and continued to
relate to the officer, without being questioned, the detEfilhis crime. He said that he had
shot the children in his uncle’s car repair garage wikrai-automatic rifle. The police went
to the garage and found the bodies of Stephen Edward H&®dnBrent Holton (10), Eric
Holton (6) and Kayla Marie Holton (4). Daryl Holton satiéhit he had considered committing
suicide after the shooting, but decided to go to the polstead. His reasoning was that if
people were to understand what had happened, “then you'rg goi have to talk to
somebody that was involved. | am the only on that was invdhagds still living. | am going
to tell you the truth”. In the first week of his pre-tréaistody, he was put on suicide watch.

At his trial, the defendant’s ex-wife and mother of tber children, testified that she
and Holton had met in 1984 when he was stationed with tharkdg in South Carolina. He
had joined the army in 1981 at the age of 19. He was subshkqtransferred to Germany,
then back to the USA (Georgia). He served in the first @ar after which he volunteered
for service in Saudi Arabia while his family stayed ino@ga. Soon after the birth of the
couple’s third child in 1991, Ms Holton’s care of the ctéld came to the attention of the
Georgia police and social services. Daryl Holton tookearergency leave of absence and
returned to the USA. He moved the family to his father’'s éndm Shelbyville. After he
returned to Saudi Arabia, his wife moved to South Carolazving the children in the care of
her father-in-law. According to a later social servicase report, “according to Mr Holton,
not only has [his ex-wife] abandoned the children in 1992, that [her] own mother
apparently abandoned her as a child”.

Daryl Holton returned from the Middle East, the couple diedi and he took
custody of the children. He obtained an honourable dischargetfr®rarmy in order to be
with his children, and moved with them to Tennessee.odk them to visit their mother in
South Carolina two to three times each month. In 1983eXiwife gave birth to a fourth
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child, Kayla Marie, by another man. She testified thatook to the news of the pregnancy
“rather well” and he suggested that the new child take i name. During the pregnancy
she and Daryl began living together again in Shelbyville,lied together for the next two
years with the four children.

At the trial, Ms Holton said that she drank heavily durihig period, and that he
became violent towards her in response to her drinking. 8tettee children eventually
moved out of the home. A court granted him visitation rightweskends. She testified that
her ex-husband was concerned about the crime rate in the oigbbd in which she and
the children were living, and about the condition of their hoBke continued to drink
heavily. One night in 1995, when Daryl Holton was returning ttiellen home at the end of
a weekend, he refused to allow them to get out of his @addrhanded that she join them in
the vehicle. She refused and informed the police. He hahdechildren over to the police.
After the murders two years later, he would tell the jgolf@at he had considered killing his
children on that occasion but “couldn’t do it”. A sociahdces assessment of Daryl Holton
in 1995 noted his “fear of losing his relationship with leisildren”, documenting his
responses such as “the happiest time is spent with rdreshii; “my nerves are numb after 1
month without my children”; and “my mind is on hold until riyildren return”.

Daryl Holton’s visits with the children continued untiktlate summer 1997 at which
point his former wife obtained a protective order againstexehusband, and moved to a
different address. Daryl Holton did not see the childrgain until 30 November 1997. His
visit with the children on that day had been arrangeat afs ex-wife had contacted him two
days earlier. He recalled that the children “all capend hugged me”, and that he took them
to a McDonald’s restaurant and an amusement arcadeebeéfiving them to his uncle’s
garage. He told the police that “we just told each ottemissed each other”. At the garage,
he said that he left the two youngest children playing whileblk the two older boys to the
rear where he told them, with the promise of a surprissetaind one behind the other with
their backs to him. This, he told the police, was tteorto be able to shoot them both through
the heart with a single shot. He said that he followed up miltiples shots to ensure that
they were dead. He then repeated this with the two yowhjjeren. The autopsies supported
his version of events. Daryl Holton told the police thaie“kids had been taken away from
me and given back to me, taken away from me and given bawk £nough”.

At the conviction phase of his trial, three mental healtledsp- two presented by the
defence and one by the prosecution — all agreed that DaltgrHvas suffering from a major
depressive disorder at the time he killed the children. Beilevas also presented, although
disputed, that “acute and chronic” carbon monoxide poisoningm drpropane heater in his
uncle’s garage where he had been working and sleeping -hawey had an exacerbating
effect on his depression.

One of the defence experts, a psychiatrist, testifiedfiliedle is closely associated
with the occurrence of major depression, and in sucksdhg parent is “on the sickest end of
the spectrum. They have very severe major depressiorofteis one with psychotic features
[where] the individual's grasp of reality is severely lackinbhis is a severe illness. About
20 per cent of these people will kill themselves”. Heestdhat the “paradox is that these
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individuals get so depressed that they can't see theisliferth living and they also see the
same thing for their loved ones...They actually get delusional..eTpesple will often feel a
considerable sense of relief actually when their childmendead instead of having the usual
and expected reaction... They actually feel better thay liael while they were worrying
about their kids”. A 1998 medical report from when Dargltbin was in pre-trial custody
noted that Holton was “surprised that he is not expergnany grief... He states that he
dreams about his children and what they used to do, maedgant dreams*.

The defence psychiatrist also testified that Daryl Holte a family history of
suicide, and the defendant himself had experienced severabyzreepisodes of major
depression, dating back to high school and continuing throughilitary career. A month
before the crime, Daryl Holton had expressed a desirentonit suicide.

In similar vein, the prosecution’s mental health expetestthat “my bottom line is
this: | believe that Mr Holton at the time of this cerauffered from major depression”. He
agreed “absolutely” that severe depression can “affecs gmégment and thought processes”
and cause delusions. The state expert’s report noted Hohtory of depression and other
mental health problems. For example, Holton presented\aterans Hospital in July 1994
with symptoms of anxiety and depression, and suicidal theught psychologist who
examined him at that time suggested that he had symptdRwsbT raumatic Stress Disorder.
In August 1994, he was diagnosed at the Veterans Hospitakewere depression. In 1995,
he was again seen at the hospital, complaining theatiesuffered headaches since returning
from the Gulf.

The state’s expert concluded that despite his illnessylMHolton could tell right
from wrong at the time of the crime. After 50 minutes elilzbration, the jury rejected the
defence of not guilty by reason of insanity and convictadyDHolton on four counts of first-
degree premeditated murder. The trial immediately moveddnsentencing stage. Against
the advice of his lawyers, Daryl Holton decided to largelsedo the presentation of
mitigating evidence at the sentencing phase, except testithat he was a cooperative

%4 0On 4 November 1997 in Arkansas, four weeks before Davlgbhi killed his children, Christina
Riggs, who came from a family with a history of meiitaess and suicidal tendency, killed her two
young children. She then attempted to commit suicide, buitved. At her trial, a psychiatrist and a
psychologist testified that her actions were the refidevere depression. They gave their opinion that,
to her, the children’s deaths were an act of love arektansion of her own suicide. The psychologist
said: “The pathological suicidal depression that sheima. effectively precluded her from being able
to do something more reasonable, something more appeogfiam the outside looking in, the death
of two children like this is pretty horrible. From timeside looking out, it looks like an act of mercy.”
For the state, a psychiatrist and a psychologist didisptite that her suicide bid was genuine, but
testified that they did not believe that she was gefiitty depressed to justify the defence of not guilty
by reason of mental impairment. The jury agreed and cwavher of capital murder after less than an
hour of deliberation. At the sentencing, Christina Rigfissezl to have any evidence presented on her
behalf and asked the jury for a death sentence. gd@an granted her wish, she then refused to
appeal her sentence. She was executed in May 2000.SeeThe execution of mentally ill offenders
January 20069p. cit, pages 119-120.
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inmate in the local jail who received visits from relasivéhe jury voted that he should be
executed.

There has been a degree of dispute about whether DaryhHiolemded to waive the
entirety of his appeals after the Tennessee Supreme Caurteglffhis convictions and death
sentence in 2004. In any event, the effect has beemé¢hads waived his appeals, and he has
been found competent to do so.

In April 2005, the defence lawyers filed an appeal in statgt, signed by them but
not by Holton, adding in an affidavit that he had refusedneet with them. The lawyers
raised concerns about Holton’s mental competency, anteadaihat he was “quite possibly
operating under suicidal motivations”. The lawyers reageest competency hearing. The
trial-level court granted a stay of execution, orderedtdth to meet with his lawyers and a
court-appointed mental health expert, and allowed additinee for the filing of “a
completed post-conviction petition”. The state appealed,imriday 2006 the Tennessee
Supreme Court found that the trial-level court had lackedatithority to consider the petition
filed on behalf of Daryl Holton because he had not signeohdt the lawyers had failed to
establish a “next friend” basis on which to proceed. b &sind that the petition had been
filed too late?®

The state requested that the Tennessee Supreme Caaimesstexecution date, and
on 15 May 2006, Daryl Holton himself filed a response statiag lik “does not oppose the
State’s motion to reset an execution date”. Executionsetfor 19 September 2006.

Meanwhile, Holton’s lawyers petitioned the federal courts @ndaise, and raised
guestions about his competency. They provided an affiftavit another attorney who had
met with Holton on numerous occasions between 16 May and @&sA2005. She stated:

“During my many visits with Mr Holton, he has not artideld a rational
understanding of his legal position and his available optionfact, he has exhibited
an irrational understanding of key legal issues relevamhig case — what are valid
constitutional claims available to him, what procedurakbaay apply, and what
potential remedies are available. Despite repeatedtigfiohave been unable to get
him to engage in a rational conversation about his legarepti®

In another affidavit, the psychiatrist who had testifegdthe trial suggested that
Holton’s major depression had likely recurred and that “angistben to volunteer for
execution would fit the depressive pattern of thinking charatitewith [this illness]”®” A
third affidavit was provided by a psychiatrist who hacengly interviewed Daryl Holton and
reviewed his records. He formed a “preliminary opirtioat Mr Holton suffers from complex
Post Traumatic Stress Disorder and Depression”, and codcthdé there was reasonable
cause to doubt that the prisoner was competent to waiveopéals. He further stated that
“Mr Holton's obsessive qualities and military trainingvlathe potential to create an

% Holton v. StatendReid v. State Supreme Court of Tennessee, 4 May 2006.
% Affidavit of Kelly A. Gleason, 1 September 2006.
67 Affidavit of William D. Kenner, 1ll, M.D., 6 July 2005.
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emotional strait jacket as well. His academic provebsaild not be confused with rationality,
particularly when the potential for severe mental illnéke disruption of his mood, is the
issue, rather than his cognitive abilitfés.

The state sought to dismiss the petition filed by theyéasy and Daryl Holton stated
that he had not authorized the petition and did not wigindoeed with it. The federal District
Court appointed a psychologist to evaluate Holton's competémcsaive his appeals.
Questioned at a hearing on 31 July 2006, Daryl Holton said“thatsatisfied with the
finding of the state court’s jury and the sentence of dédtblieve that the death sentence is
appropriate for the crime which | was convicted [siglist don’t have a problem with it. We
could continue in the court or judicial process for anbar of years and still arrive at the
same result”. On 5 September 2006, the court-appointed psyctdesjified that, in his
opinion, Daryl Holton was “fully rational” and “especiainformed of his legal options”. He
further stated that Holton was “not overborne by guiltusien, or irrational thinking. He is
not a ‘death row volunteer’. His adjustment to death has been as good as one could
expect”. The psychologist also stated that Daryl Holton cidleed himself as not being
depressed, but being frustrated at times by what he adleoders who are — this is in his
words, but impinging would be my word, on what he descrdsgs/ou know, his autonomy
and right to, in his words, be the captain of his own ship® District Court judge ruled that
there was no reasonable cause to believe that the prisaaéneompetent and so there was
no reason to have a full competency hearing. He dismikseggktition filed by the lawyers as
unauthorized.

The day before his execution, the US Court of Appealshi®iSixth Circuit issued a
stay. It stated that this was an “appropriate” cowfsaction, because an appeal written by
Daryl Holton himself had just been filed in the US SupreGmurt, seeking a stay of
execution and raising a claim of ineffective trial and dppelcounsel. In his petition, Daryl
Holton said that he did not oppose the death penalty fimesrsuch as those of which he had
been convicted, but that if his claims of his “unconstituli@aavictions” were successful, it
was his “understanding” that “the resulting death sentenuest also be set asid&1n its
response to Holton’s petition, the state — supportive of treomei’'s views when he was
waiving appeals, but opposing him when he was apparently seiekaigp his execution —
filed a brief in the Supreme Court seeking dismissal @fdd’s appeal on the grounds that it
had been filed too late and was procedurally defaulteduse his claims had not been raised
in state court. The Supreme Court, without comment, refieskft the Sixth Circuit’s stay of
execution.

In its order issuing the stay, the Sixth Circuit hadrirted Daryl Holton to inform it
personally whether he intended to pursue his appeal, and ihsthev he intended to do that
himself or through his lawyers. Holton responded in a hantwnrietter to the court, dated 21
September 2006, that he could not “at this time, in goold’fpitrsue the appeal filed by his

®8 Affidavit of George W. Woods, Jr., 27 July 2006.
%9 Holton v. Bel) Original petition for writ of habeas corpus, In the Sireme Court, 16 September
2006.
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lawyers as it challenged his own competency to waive fedmrigw of the claims they were
raising.

The state appealed to the Sixth Circuit to affirm therigtsCourt’s ruling dismissing
the lawyers’ original petition that had not been authoribgdHolton, and arguing that
“Holton’s every word and deed demonstrate his competenceb@cause hiss competent,
there can be only one outcome: the petition must be disnigsseithe district court’s habeas
jurisdiction was never properly invoked. This is so even ifdtowere to express a change of
heart at this stage. If the petition was not properédfiit cannot be made so after the fa&t.”

On 9 January 2007, the Sixth Circuit affirmed the Dist@iourt’s dismissal of the
lawyer-filed petition. The state moved to have a new i@t date set, and on 22 January,
Daryl Holton wrote to the Tennessee Supreme Court in wikctacknowledges the State’s
difficulty and notes the delay caused by the extraneougtjvadilings of third parties”. In his
response, Daryl Holton stated that his position had beenobrieonsistent, calculated,
deliberate, and selective procedural default rather thamfowbolesale waiver [of appeals]”.
He ended by stating that he did not oppose the state’s nioti@set an execution date. The
following week, the Tennessee Supreme Court set 28 February 2@b& date on which
Holton would be killed.

Condemned prisoners convicted in Tennessee of crimes combéfiee 1999 can
choose between lethal injection and the electric cBairyl Holton chose the latter.

On 1 February 2007, Tennessee’s Governor, Phil Bredesen, s&ste@ment noting
that the state authorities had “identified deficiencigth our written [execution] procedures
that raise concerns that they are not adequate to preclstikes”. In order “to ensure that
no cloud hangs over the state’s actions in the futuresaliiet he issued an executive order
suspending executions while the Department of Correction ctewiita “comprehensive
review” of Tennessee’s execution procedures. Daryl Holtewscution was one of four
stayed.

On 30 April, the Governor announced that the review had bempleted and that
the moratorium on executions would expire on 2 May. On 4 lheyAttorney General asked
the Tennessee Supreme Court to set a new execution dddarfdrHolton, and on 14 May
2007 his handwritten response was filed in the Court gtdltiat he “does not oppose the
state’s latest motion to reset an execution datethAttime of writing, a new date had not
been set, and it was not known if Holton would adhere tohogce of death by electrocution.

The Department of Correction’s report states that in dase of executions in
Tennessee’s electric chair, which has not been used @iiliam Tines was put to death on 7

O Holton v. Bel) Final brief of respondent-appellee, In the US Court of Afspfr the Sixth Circuit,

29 September 2006. In 1993, in the case of a Nevada capitatidefetwo US Supreme Court
Justices had noted that “A person who is ‘competent’ayp Ipasketball is not thereby ‘competent’ to
play the violin...[A] monolithic approach to competencyrige to neither life nor the law. Competency
for one purpose does not necessarily translate to acemgpefor another purpose... The record in this
case gives rise to grave doubts regardinfthe prisoner’s] ability to discharge counsel and espnt
himself.” Godinez v. Moran509 U.S. 389 (1993), Justice Blackmun, with Justice Sted&senting.
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November 1960, “electrocution equipment should be set to retl® volts at 7 amps,
cycled on for 20 seconds, and on for an additional 15 secontisé report states that the
Department has tested the electrocution system “at dgasterly and has conducted regular
maintenance as requiret”.

Carey Moore — Nebraska, execution stayed

Carey Dean Moore, due to be executed on 8 May 2007, haskdsition blocked by the
Nebraska Supreme Court on 2 May on the grounds of concerasthbaonstitutionality of
the electric chair. Moore was sentenced to death in i®¥&6e murder of two men in Omaha
in August 1979. Carey Moore was aged 21 at the time ofrthres. He is now 49. He had
given up his appeals. Nebraska has not carried out an exetutilO years.

Carey Moore was convicted of killing taxi driveReuel Eugene Van Ness and
Maynard Helgeland, both aged 47, after having called thbs oatto remote locations. His
death sentence was overturned in 1990 by the US Court of Agpedite Eighth Circuit on
the grounds that one of the aggravating factors making rilree gunishable by death —
namely that it had shown “exceptional depravity” — was unatishally vague. The case
was subsequently remanded for re-sentencing. Despiteiestday the state to redefine what
was meant byexceptional depravity”, the Nebraska Supreme Court declme so. At the
1995 re-sentencing, the trial court therefore constructemhitsdefinition of the term, under
which a number of factors would be considered. Thiduded whether there was “cold,
calculated planning of the victim’'s death as exemplifiedy..the purposeful selection of a
particular victim on the basis of special characteristiceluding age. Because of evidence
that Carey Moore had deliberately picked victims whoewader than him, the three-judge
panel decided that this constituted “exceptional depravity’sentenced him to death.

In 2003, this issue split the Eighth Circuit. Seven judges|dphe death sentence,
while six dissented. Noting that “Moore was truly withpuibr notice that age would become
part of the ‘exceptional depravity’ calculus”, the six digesemargued that the re-sentencing
court’s “post hoc application of its newly-defined ‘exceptiodepravity’ aggravator”, had
“left Moore in the unenviable position of trying to argue g life without any idea of what
would guide the panel's decision”. Sentencing under suchrostances, they argued, “denies
defendants due process in the most basic sense, fonakieyno prior notice of the law to be
used against them”. Four of the judges also added thatughout the entirety of this case,
one thing has remained static: neither the Nebraska Legislabr the Nebraska Supreme
Court has fashioned a death penalty sentencing schemertivides the sentencing body
with a cogent, meaningful basis for distinguishing the fesesan which the death penalty is
imposed from the many cases in which it is not”.

Carey Moore has been facing execution for more than riegus a century. The US
Supreme Court has not ruled on whether prolonged confinement thrrdeeaviolates the US
Constitution, but individual Justices have raised concerrs995, Justice Stevens wrote that

" Report on Administration of Death Sentences in Tenng$semessee Department of Correction,
April 2007.
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executing a prisoner who had been on death row for 17 yearabfyqegated any deterrent
or retributive justification for the punishment, supposedly thernvain social purposes of the
death penalty. If these goals no longer existed, he suggtstenljtcome would be “patently
excessive and cruel”. In 1999, Justice Breyer expressed oanc€arey Moore’s case (and
the case of an inmate on Florida’s death row for 24 yedrg)e “astonishingly long delays
flowing in significant part from constitutionally defectiveatle penalty procedures”. He
suggested that “where a delay, measured in decades,g¢fle@tate’s own failure to comply
with the Constitution’s demands, the claim that time leaslered the execution inhuman is a
particularly strong one.” In 2002, in the case of a Floridaatenon death row for about 27
years, Justice Breyer stated that if executed, the priseméd have been “punished both by
death and also by more than a generation spent in death twilight. It is fairly asked
whether such punishment is both unusual and cruel.”

Nebraska is the only state in the USA which retainselleetric chair as its sole
method of execution. The state changed its method of@tetion in 2004 from a four-shock
technique to a single 15-second shock of 2,450 volts. In Af@7, the Corrections
Department revealed that the protocol had been changey tgeequire a 20-second jolt of
electricity. Under the new rules, there is a wait of 1mut@s before checking that the
condemned inmate is dead. On 30 April, Nebraska Senator Ehaimbers asked the state
Supreme Court to suspend executions until it can review tauiggn protocol. In his letter
to the Court, the Senator wrote:

“This is a such a serious issue and this execution @bis shrouded in so much
confusion and uncertainty — and so likely, in my view, tsultein a ‘botched’
execution — that this court must satisfy itself there isgoitg to be a shameful fiasco
on May 8, of such proportion and notoriety as to engageriieatattention of CNN
and the world.™

On 2 May 2007, the Nebraska Supreme Court blocked the exedyidour votes to
three, it said that “on its own motion”, it had resimtered its order to issue a death warrant
for Carey Moore. It had concluded that it had “actesimaturely” in ordering a death warrant
before resolving the question of the constitutionality ofu$e of the electric chair, scheduled
to be brought before the Court in another case in Septetib@é The Court pointed out that
“were we to conclude that electrocution is no longer cartitital, then we would have
undeniably permitted a cruel and unusual punishment only a few sneatler. The damage
to Moore, and to the integrity of the judicial progessuld be irreparable... The purpose of a
stay is to prevent a state from doing an act which iderigegd and may be declared unlawful
in a pending proceeding.”

The Chief Justice of the Court was one of the judges wherdisd from the order.
He denounced the decision to issue a stay in the absérceequest from the condemned
man. He stated that “we know of no case in which a csuspended a state’s executions
[without] a request for relief...by the condemned person”. Howeadopting a philosophy

2 Ernie Chambers asks Nebraska Supreme Court to suspend exedDtiwisa World-Herald, 30
April 2007.
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that should be applied to all cases of “volunteers”,rilweow majority held that despite the
fact that Moore had waived his appeals, “we are nonethedgséred to ensure the integrity
of death sentences in Nebraska... Although we respect theddeft's autonomy, the solemn
business of executing a human being cannot be subordinateddaprice of the accused. We
must adhere to our heightened obligation to ensure the llaaffid constitutional

administration of the death penalty, regardless of ttehegi of the defendant in any one

case’”®

Conclusion: The punishment, not the prisoner, is the i@blem

Issuing its order in Carey Moore’s case, the Nebraskae®ne Court suggested that “it is a
natural reaction for some to wish to be rid of an aimurderer who asks to be executed”.
Certainly, demonization goes hand in hand with a dehumagnjminishment. Just as torture
involves the severing of bonds of human sympathy between thieetoand the tortured, so
too those who are condemned must be separated from the raghaiity to make their
killing by the state tolerable to society. It is easgetarture or kill the dehumanized ‘other’.
For the prosecutor seeking Robert Comer’s execution, fleadbnt was a “monster” and a
“reincarnation of the devil”. For the aunt of Christophemidm’s victim, the condemned
man should be denied clemency because he is a “dark dnaavi’® This is a sentiment
commonly heard in capital cases, as prosecutors, paiiiciad others seek to justify resort to
state killing. The anger and pain of relatives of murddimiis understandable. The absence
of human rights leadership from politicians and prosecusaresgrettable.

Those on death row are not monsters, but human beings @shwictiolent crimes
which have caused immense suffering. Far from providing angtauctive insight into the
human propensity for violence, however, the state’s poligymbolic extermination merely
yields to the same propensity. The cases of those defsralaahtprisoners who “volunteer”
for the death penalty further highlight the cruel purposelessmoé this anachronistic
punishment, and add further arbitrariness to its application.

3 Nebraska v. MooreSupreme Court of Nebraska, 2 May 2007. The Governiebfaska issued a
one-line response to the stay of execution: “This wgatented judicial activism leaves me
speechless.Gov. Heineman's Statement on Judicial Stay of Exeggidfay 2007,
http://www.gov.state.ne.us/news/2007_05/05_execution_stay.Intenlspeech on judicial
independence a few days earlier, Carey Moore’s lawydoi@® Moore dropped his appeals) said:
“Independent judges, beholden to no person or group, and no h@attgowerful, provide the equal
possibility of justice for the least desirable, the twakl, handicapped, weakened, friendless, eccentric,
poor and marginalized people, the downtrodden in other wasdsell as the few who hold positions

of wealth, acclaim and power, in other words the uptroddlititigants are heard, and stand equal
despite their rank, office, money or power... Activist judgespde phrase for those who really do
enforce the bill of rights as best they can, arernonly criticized by folks who think such rights are
mere technicalities with no practical value. Sentenegs than maximum draw much criticism and
calls for removal, no matter what the reason forstrgence. These are real and frequent instances of
attacks on the independence of the judiciary”. Alan PeteMslraska State Bar Foundation Law Day
remarks, 30 April 2007, Lincoln, Nebraska. Copy on filthnvdmnesty International.

"4 State of Ohio, Adult Parole Authority) re: Christopher J. NewtorReport, 16 February 2007.
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When defendants seek death at their trials by preventingptesentation of
mitigating evidence on their behalf, they are in effectngpeallowed to defeat the
constitutional requirement for individualized sentencingapital cases. Indecency is added
to arbitrariness when people with serious mental heatiblgms are sentenced and put to
death, whether or not they waived their right to mitigator their appeals. Even in cases
where prisoners are found to have made a “rational” chni¢eolunteering” for execution
after years on death row, the coercive nature of the dea#titypshould not be ignored. The
tragic irony is that a system that provides for execuigohardly likely to recognize that a
condemned prisoner may end up believing that there is no othdiomiaiyn or her to achieve
a sense of autonomy, even dignity, than to side with the stats pursuit of a punishment
which, per se offends commonly held notions of human digrty.

In the end, the problem lies not in the inmate’s reqpeste but in the punishment
sought, obtained and carried out by the state. “The calugestice has championed over
wrong”, the Mississippi Commissioner of Corrections annouradest Bobby Wilcher was
executed on 18 October 2006 after the courts refused toateitss appeals. From Amnesty
International’'s perspective, the commissioner and othgropents of the death penalty have
the wrong view of justice.

To end the death penalty is to abandon a destructive, dimargiand divisive public
policy that is not consistent with widely held valudsndt only runs the risk of irrevocable
error, it is also costly — to the public purse, as welihasocial and psychological terms. It has
not been shown to have a special deterrent effect. It tenlde applied discriminatorily on
grounds of race and class. It denies the possibilityecbniciliation and rehabilitation. It
promotes simplistic responses to complex human probletirrthan pursuing explanations
that could inform positive strategies. It prolongs thdesirfg of the murder victim’s family,
and extends that suffering to the loved ones of the condemnedasrist diverts resources
that could be better used to work against violent ciame assist those affected by it. It is a
symptom of a culture of violence, not a solution to it.

Defendants and prisoners should not have the option of askimydcution, because
the state should not have the option of imposing the deathyanall.

*kkkk

> The UN Human Rights Commission, for example, in repeasolutions over the years, held that
abolition of the death penalty “contributes to the enbarent of human dignity and to the progressive
development of human rights”.
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Executions in the USA, 17 January 1977 — 17 May 2007

Jurisdiction Total executions ‘Volunteers’ | % ‘consensal’
* Connecticut 1 1 100%
* |daho 1 1 100%
* New Mexico 1 1 100%
* Oregon 2 2 100%
* Pennsylvania 3 3 100%
* Nevada 12 11 92%
* Washington 4 3 75%
* Utah 6 4 67%
Kentucky 2 1 50%
Montana 3 1 33%
* US Government 3 1 33%
* Delaware 14 4 29%
* Indiana 18 5 28%
* Ohio 25 6 24%
* Maryland 5 1 20%
South Carolina 36 7 19%
Arizona 22 4 18%
* lllinois 12 2 17%
California 13 2 15%
Arkansas 27 4 15%
Florida 64 9 14%
Mississippi 8 1 12%
Alabama 36 4 11%
North Carolina 43 4 9%
Oklahoma 84 7 8%
* Virginia 98 8 8%
Texas 393 26 7%
Missouri 66 4 6%

Amnesty International May 2007 Al Index: AMR 51/087/2007



36 USA: Prisoner-assisted homicide — More ‘volunteer’ executions loom

Colorado

1 0 0%
Georgia 39 0 0%
Louisiana 27 0 0%
Nebraska 3 0 0%
Tennessee 3 0 0%
Wyoming 1 0 0%
Total 1076 127 12%

* = Jurisdictions which resumed judicial killing with the emgon of a “volunteer”
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