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such conduct, although not undertaken 
with actual fraudulent intent, is under-
taken with intent to seek an unfair ad-
vantage, with knowledge of the likely 
consequences, and results in a loss to 
the government. 

(3) Lack of good faith. Absence of an 
honest intention to abstain from tak-
ing unfair advantage of the holder and/
or the Government. 

(Authority: 38 U.S.C. 5302(c)) 

[39 FR 26400, July 19, 1974, as amended at 58 
FR 3841, Jan. 12, 1993; 58 FR 7296, Feb. 5, 1993]

§ 1.966 Scope of waiver decisions. 
(a) Decisions will be based on the evi-

dence of record. A hearing may be held 
at the request of the claimant or his/
her representative. No expenses in-
curred by a claimant, his representa-
tive, or any witness incident to a hear-
ing will be paid by the Department of 
Veterans Affairs. 

(b) A regional office Committee may: 
(1) Waive recovery as to certain per-

sons and decline to waive as to other 
persons whose claims are based on the 
same veteran’s service. 

(2) Waive or decline to waive recov-
ery from specific benefits or sources, 
except that: 

(i) There shall be no waiver of recov-
ery out of insurance of an indebtedness 
secured thereby; i.e., an insurance 
overpayment to an insured. However, 
recovery may be waived of any or all of 
such indebtedness out of benefits other 
than insurance then or thereafter pay-
able to the insured. 

[39 FR 26400, July 19, 1974, as amended at 44 
FR 59907, Oct. 17, 1979; 48 FR 1056, Jan. 10, 
1983]

§ 1.967 Refunds. 
(a) Except as provided in paragraph 

(c) of this section, any portion of an in-
debtedness resulting from participa-
tion in benefits programs administered 
by the Department of Veterans Affairs 
which has been recovered by the U.S. 
Government from the debtor may be 
considered for waiver, provided the 
debtor requests waiver in accordance 
with the time limits of § 1.963(b). If col-
lection of an indebtness is waived as to 
the debtor, such portions of the indebt-
edness previously collected by the De-
partment of Veterans Affairs will be re-

funded. In the event that waiver of col-
lection is granted for either an edu-
cation, loan guaranty, or direct loan 
debt, there will be a reduction in the 
debtor’s entitlement to future benefits 
in the program in which the debt origi-
nated. 

(b) The Department of Veterans Af-
fairs may not waive collection of the 
indebtedness of an educational institu-
tion found liable under 38 U.S.C. 3685. 
Waiver of collection of educational 
benefit overpayments from all or a por-
tion of the eligible persons attending 
an educational institution which has 
been found liable under 38 U.S.C. 3685 
shall not relieve the institution of its 
assessed liability. (See 38 CFR 
21.4009(f)). 

(c) The regulatory provisions con-
cerning refunds of indebtedness col-
lected by the Department of Veterans 
Affairs arising from erroneous pay-
ments of pay and allowances and trav-
el, transportation, and relocation ex-
penses and allowances are set forth in 
4 CFR Parts 91 and 92. 

(d) Refund of the entire amount col-
lected may not be made when only a 
part of the debt is waived or when col-
lection of the balance of a loan guar-
anty indebtedness by the Department 
of Veterans Affairs from obligors, other 
than a husband or wife of the person 
requesting waiver, will be adversely af-
fected. Only where the amount col-
lected exceeds the balance of the in-
debtedness still in existence will a re-
fund be made in the amount of the dif-
ference between the two. Otherwise, re-
funds will be made in accordance with 
paragraph (a) of this section. 

(Authority: 38 U.S.C. 3685, 5302; 5 U.S.C. 5584) 

[48 FR 1056, Jan. 10, 1983, as amended at 60 
FR 53276, Oct. 13, 1995]

§ 1.968 [Reserved]

§ 1.969 Revision of waiver decisions. 

(a) Jurisdiction. A decision involving 
waiver may be reversed or modified on 
the basis of new and material evidence, 
fraud, a change in law or interpreta-
tion of law specifically stated in a De-
partment of Veterans Affairs issue, or 
clear and unmistakable error shown by 
the evidence in file at the time the 
prior decision was rendered by the 
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